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Washington Brought to Your Door 


That’s what our special service means to you. 


It means that we bring the vast officialf data on traffic 
matters to your desk. 


The files of the Interstate Commerce Commission, 
the only complete record of interstate freight rates 
in the world, are made as accessible to you as if they 
were in your own Office. 





Our trained investigators, men thoroughly schooled in rate 
questions, are at your command at any time you want prompt, 
accurate information upon traffic matters. 


Your wants are our only limitations. 


The cost of this serviceP Small. You pay only for the time 
actually spent by our men in your service. 


The Traffic Service Bureau 


26 JORDAN BUILDING, WASHINGTON, D.C. 126 MARKET STREET, CHICAGO ILL. 
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A weekly publication designed to fulfill the needs of shippers, 
carriers, lawyers and all others who desire to keep abreast 
with the developments in the traffic world. 
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Absorbing Switching 


There is more or less interest at the present time 
in numerous sections relating to the absorption of switch- 
ing charges for handling business at terminal points. 
Chicago is the center where this question has its great- 
est interest because of the wide range of the service 
and the diversified methods of performing it. There 
switching is done by surface roads and by an under- 
ground service in the subway, and distribution is also 
provided by steam service in connection with lighters, 
and by lighter connections direct with trunk line docks 
and docks of the lake lines. 

In an early issue of THE TRAFFIC WORLD, we will 
present an article prepared by a resident of Chicago who 
knows much of conditions from many vantage points. 
[t will, in our opinion, cover some new phases, and whiie 
it relates to Chicago especially, will have a general ap- 
plication in principle to other sections. 

The question is certainly one of large effect in its 
settlement, and we believe candor in treatment will fully 
and fairly develop its proper uses and its evils. Then 
the features of policy, established usage and convenience 
come into abrupt contact with those of unequal facili- 
ties and the right of a shipper to benefit by his own 
investments and foresight in arranging for the care of 
his business cannot be eliminated in the equities of the 
case. It is worth something to know how conditions are 
regarded from the various angles. 
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OPPORTUNITY IN THE SOUTH 





Development in Territory of Southern Railway— 
Efforts of Industrial Department 





Washington, D. C., March 11-— 
In the process of business evolution 
now going on, there is quite an in- 
terest taken by more people than ever, 
relating to the possibilities of intelli- 
gently tilling the soil. In other words, 
the prospect for securing congenial 
and healthy employment and certain 
means of sustenance in an independ- 
ent capacity is receiving serious in- 
vestigation from many new quarters. 

The situation in the territory covered by the Southern 
Railway company has much to attract attention not only 
as to its history for some years past, but in its plans for 
the future. 

In 1894 the land and industrial department was or- 
ganized, and at that time began a systematic effort to 
secure the location of industries and more general and 
eareful cultivating of agricultural lands. From the time 
of its organization this department has made a careful 
study of all the interests on the lines of the Southern 
railway and its affiliated lines, has worked to locate manu- 
facturing establishments, interest investors in the South, 
and attract homeseekers to the cheap southern lands. 
That the work has been a wise one is shown by results. 

At the organization of the Southern railway there 
Was a large surplus labor population in the southern states, 
the timber, mineral and other natural resources were but 
little developed and the first work was naturally to inter- 
est investors and manufacturers. The earliest attention 
was given to the development of the cotton industry. To- 
day there are located on Southern railway lines some- 
thing like 750 textile manufacturing plants, having about 
7,500,000 spindles, in which something like $300,000,000 
have been invested. In the last ten years there has 
been invested in manufacturing plants along the Southern 
railway and Mobile & Ohio railroad from five to six hun- 
dred million dollars. The idle labor of the south in 1894 
has been put to work and now the south has reached 
that period in its growth where it offers distinct oppor- 
tunities for people from other sections of the country and 
from Europe. While developing the manufacturing inter- 
ests of the territory, the farms have not been neglected. 
A great deal of work has been done with the people in 
the south looking to the utilization of the land through 
more efficient methods of cultivation and the diversifica- 
tion of crops, and many thousands of people have been 
attracted to these southern lands from other sections. 

It is the purpose of the Southern Railway company, 
beginning at the present time, to increase its publicity 
work in various ways, especially through the use of the 
press, with the idea of a greatly increased development 
of southern lands. It has been proven by actual tests 
made both by government and state representatives and 
by high-class farmers, both native and immigrants from 
the north, that the lands of the south are not excelled 
as profit producers. They will grow almost every variety 
of crops and as large crops as the lands of any other 
portion of the country. There are in the southeastern 
states tributary to the Southern railway and its affiliated 
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lines many million acres of lands which are not now 
developed or only partially developed, and it is the hope 
of the company that these lands will be taken up by home- 
seekers from other sections. 


The southern states are wide-awake to all the benefits 
of industrial and agricultural growth and giving every 
encouragement to those who seek investments and homes. 


Notwithstanding the fact that in its operations the 
policy of the Southern Railway company has frequently 
brought out severe criticism and has been the object of 
attack in numerous quarters, there is the general truth 
that with all its errors it has been in the long run a 
great developer. It is safe to assume a better understand- 
ing between this great carrier and its patrons as time 
goes by, and closer co-operative measures in a joint effort 
to increase southeastern growth in every form. 


W. B. B. 


German Line Plans Extensions 





Washington, D. C., March 11—United States Con- 
sul Winslow, stationed at Valparaiso, Chile, has furnished 
the following information, supplemental to his article on 
Chilean shipping facilities, which appeared in the Feb- 


ruary 5, 1910, issue of THe TRAFFIC WORLD AND TRAFFIC 
BULLETIN: 


“The German Line is negotiating with the Chilean 
government for additional dock privileges here at Val- 
paraiso, and plans are being made for an active campaign 
for the shipping business of this coast. In conversation 
with one of the directors of the Kosmos Line, who is 
now on this coast from Hamburg studying the conditions, 
I was given to understand that the company had under 
consideration the matter of making Panama a regular 
port for their line, if good docking facilities could be 
secured at Ancon. If they should enter for this business, 
it doubtless would benefit American trade, since it would 
give better service south of the Isthmus, where it is so 
much needed, and it would have a tendency to reduce 
rates both for passengers and freight. At present the 
Kosmos Line is carrying passengers between Valparaiso 
and Callao for one-half the tariff of the other lines. This 
line is talking of putting on a regular fortnightly run of 
fast passenger and freight steamers between this coast 
and European ports. 


“The new passenger tariff just published by the Pa- 
cific Steam Navigation company for the Panama service 
puts the rate from Valparaiso to Ancon at £41 8s. 
($201.46 United States gold), while the rate from Panama 
to Valparaiso is £48 15s. ($237.24) for a voyage of 12 
days, covering a distance of about 3,000 miles. On the 
line run by the same company from Valparaiso to Liver- 
pool, for a voyage of five weeks, covering about 10,000 
miles, the fare is £65 ($316.32). These figures clearly 
show that passenger rates at least are very much against 
travel from the United States to this coast of South 
America as compared with Europe. It costs $35.78 more 
to travel from Panama to Valparaiso than it does from 
Valparaiso to Panama, while it only costs $79.08 more 
to travel 10,000 miles to Europe than it does to travel 
3,000 miles along this coast. Freight rates are better, 
but from the best information obtainable to date it is 


clear European interests have a decided advantage in 
rates as well as in service.” 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Contested 
Cases 








Passes on Tobacco Rates to Mexico 





No. 2586. 
(17 I. C. C. Rep., 588.) 
BLACK HORSE TOBACCO COMPANY 
vs. 
ILLINOIS CENTRAL RAILROAD COMPANY ET AL. 





No, 2664. 
SAME 
vs. 
LOUISVILLE & NASHVILLE RAILROAD COMPANY 
ET AL. 


Submitted December 8, 1909. Decided February 17, 1910. 


1. The minimum weights imposed by defendants upon com- 

plainant’s shipments of leaf tobocca in hogsheads from 

points in Kentucky and Tennesee to points in Mexico 
found to be excessive and reparation awarded. 

The Commission has no authority to establish a rate of 
transportation in Mexico, nor to order the maintenance of 
a rate for the future from a point in the United States to a 
point in Mexico, but it may require the American carriers 
to “ease and desist from continuing to apply a joint 
through rate or any rule, regulation or practice in connec- 
tion with their joint through rate, and it may, where such 
rate has been voluntarily maintained, inquire whether it 
has been reasonable, and if found unreasonable, award 
damages. 

3. If an initial carrier files and posts a tariff naming joint rates 
from stations upon its line to destinations upon a connect- 
ing line, m which tariff the connecting line does not con- 
cur, the initial line thereby becomes responsible to the 
shipper under its tariff. If the shipper is compelled to pay, 
under rates legally in effect, a greater transportation 
charge than that named in the tariff, he may recover from 
the initial carrier the difference, certainly if the rate 
posted by it is found to be reasonable. 

4. Every carrier party to a joint rate is jointly and severally 
responsible for that rate, and those carriers who actually 
participate in the transportation under a joint rate are 
joint’ and severally liable in damages for the unreason- 
ableness of that rate. 

A complainant is not deprived of his right to a reasonable 
rate by the fact that the defendants, through neglect of 
the rules of this Commission as to the publication of their 
tariffs, had failed to establish that rate in legal form. 


W. R. Perkins for complainant. 

Sloss D. Baxter for Louisville & Nashville Railroad 
company. 

Ed. Baxter for Illinois Central Railroad company. 

James Hagerman and Joseph M. Bryson for Missouri, 
Kansas & Texas Railway company and Missouri, Kansas 
& Texas Railway Company of Texas. 


bo 


or 


Report of the Commission, 
PROUTY, Commissioner: 

The questions presented in these two cases are anal- 
ogous and the cases were heard together. In both cases 
the shipments consisted of leaf tobacco in hogsheads and 
the allegation is that an excessive minimum weight was 
imposed. 

In No. 2586 the complainant shipped by the Illinois 
Central as the initial line, over the lines of the defendants, 
to Laredo, and from Laredo over the line of the Mexican 
National Railroad to Monterey, Mex., four carloads of 
tobacco containing, respectively, 28,915, 30,925, 31,575 and 
28,205 pounds, aggregating 119,620 pounds. The minimum 
then in effect was 33,069 pounds, and charges were assessed 
upon three of these carloads on the basis of that minimum 
at a rate of 96 cents per 100 pounds, and upon the remain- 
ing carload at a rate of 94 cents per 100 pounds, those 
being the joint through rates at that time supposed to be 
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in effect between the points of origin and Monterey. The 
charges so assessed aggregated $1,263.27. The complainant 
insists that the minimum should not have exceeded 27,558 
pounds and that therefore the charges should have been 
assessed upon the actual weights. If so assessed they 
would have amounted to $1,142.57, or $120.70 less than the 
amount paid by the complainant. 

No. 2664 involves six carloads of tobacco, aggregating 
182,223 pounds. In each case the actual weight equaled or 
exceeded 27,558 pounds, and charges were assessed upon 
a minimum of 33,069 pounds, which was in every case in 
excess of the actual loading. The charges exacted of the 
complainant and paid by it were $1,989.46, whereas had 
they been assessed upon the actual weight they would 
have amounted to $1,749.35, a difference of $240.11, which 
the complainant claims to recover. This amount, $240.11, 
includes $84.70 error in computing the charges upon one 
carload. 

All the above shipments were made between October 8 
and December 6, 1907. 

The testimony shows that from 1900 to-1903 the mini- 
mum upon shipments of this character over these lines 
was 20,000 pounds; that from 1903 to 1907 it was 22,046 
pounds; .that from October 5, 1907, to June 5, 1908, it was 
33,069 pounds, while on June 5, 1908, it was made 27,558 
pounds. The testimony further indicates that it is impossi- 
ble to load into cars not exceeding 40 feet in length 33,069 
pounds of tobacco in hogsheads, and also that lower mini- 
mums prevail in other territory. 

We find that the minimum imposed, 33,069 pounds, was 
unreasonable, and that it ought not to have exceeded 327,- 
558 pounds. The complainant has therefore been com- 
pelled to pay unreasonable charges in the two cases by 
the amounts above stated. 


These shipments were all from points in Kentucky to 
Monterey, Mex. They were carried by the American lines 
to Laredo, and from Laredo to Monterey by the Mexican 
line. The rate was a joint through rate, the divisions of 
which do not appear in this record nor in the files of the 
Commission, and the tariff establishing that rate was, at 
the time of this movement, in no way concurred in by the 
Mexican railway, nor is that railway a party to these pro- 
ceedings. Under our present rules we would have the 
concurrence of the Mexican line or a statement of the 
agreed divisions and so could determine definitely the 
proportions and liabilities of the American earriers. Can 
we award reparation for the full excess or for any part 
of the excess against the American lines? 


Every carrier party to a joint rate is jointly and 
severally responsible for that rate. Osborne vs. C. & N.-W. 
Ry. Co., 48 Fed. Rep., 49; Interstate Commerce Commission 
vs. L. & N. R. R. Co., 118 Fed, Rep., 613. Those carriers 
Who actually participate in the transportation under a 
joint rate are jointly and severally liable in damages for 
the unreasonableness of that rate. Nicola, Stone & Myers 
Co, vs. L, & N. R. R. Co., 141. C. C. Rep., 199. Should the 
Same rule be applied where the transportation is partly in 
a foreign country and where one of the carriers participat- 
ing in the joint rate is a foreign railway which has not 
concurred in the tariff establishing that rate? 

The act to regulate commerce confers jurisdiction over 
common carriers engaged in the transportation of persons 
or property from any place in the United States to an 
adjacent foreign country. That act further provides that 
“All charges made for any service rendered or to be ren- 
dered, in the transportation of passengers or property, as 
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aforesaid,” shall be just and reasonable. These American 
carriers are therefore under requirement to impose rea- 
sonable charges for the transportation before us. 

If the American line saw fit, it might doubtless name 
a rate to the Mexican border, and in that event we could 
deal only with the service up to the Mexican line. Instead 
of adopting that course the American carriers, in connec- 
tion with the Mexican carrier, established a joint charge 
for the entire service from the point in the United States 
to the point in Mexico, and gave no information as to the 
part of that charge which would accrue to the American 
roads. This does not relieve the American carriers from 
obligation to impose a reasonable charge for their service; 
it does make it impossible for the Commission to deter- 
mine the reasonableness of that charge, except by ex- 
amining the entire through rate. 

Clearly we have no authority to establish a rate of 
transportation in Mexico; nor to order the maintenance 
of a rate for the future from a point in the United States 
to a point in Mexico; but we may require the American 
carriers to cease and desist from continuing to apply a 
joint through rate, or any rule, regulation or practice in 
connection with that joint through rate, and we may, where 
such rate has been voluntarily maintained, inquire whether 
it has been reasonable, and if found unreasonable award 
damages in that behalf. 

A still further question is presented in No. 2664, in 
which the Louisville & Nashville was the originating 
carrier. 

All the American lines over which these shipments 
moved, except the Louisville & Nashville, are members of 
the Southwestern Tariff Committee, which files with the 
Commission the rates, under proper authority from the 


‘respective carriers. The Louisville & Nashville is not a 


member of the Southwestern Tariff Committees and has 
not authorized that committee to file its schedules. 


Effective June 27, 1907, the Southwestern Tariff Com- 
mittee, by tariff I. C. C. 491, established a minimum weight 
on shipments of tobacco between points of origin in Ken- 
tucky and Monterey, Mexico, of 22,046 pounds. The Louis- 
ville & Nashville Was named a party to this tariff, but did 
not file its concurrence. Effective October 5, 1907, the 
Southwestern Tariff Committee, by Supplement 3 to the 
original tariff, increased the minimum to 33,069 pounds. 
Effective October 11, 1907, the Louisville & Nashville estab- 
lished No. 491 as its tariff, but made no reference to Sup- 
plement 3. Effective December 23, the Louisville & Nash- 
ville published Supplement 3 as its own supplement No. 4. 
The Southwestern tariff Committee did not concur in 
either of these tariffs when filed by the Louisville & 
Nashville. 

It seems plain that between October 11 and December 
23, 1907, during which period all the shipments in question 
moved, there was no joint through rate in effect between 
these points of origin and Monterey, under the rules of 
this Commission. The Southwestern Tariff Committee had 
filed a schedule naming rates from points upon the Louis- 
ville & Nashville, but that schedule had not been ccn- 
curred in by the Louisville & Nashville. October 11 the 
Louisville & Nashville filed as its schedule the tariff of 
the Southwestern Tariff Committee, but, in the meantime, 
that tariff had been changed. Assuming that a through 
rate could be constructed by the filing independently of 
the same tariff by these different lines, that in the case 
before us had not been done. The minds of these two 
parties had not met upon any tariff; nor had they con- 
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currently established the same tariff. Under our rulings 
the rates in effect upon the several lines ought properly to 
have been applied to these shipments. These combined 
rates during this period were, when based on New Orleans, 
$1.18, and when based on St. Louis, $1.23 per 100 pounds, 
with a minimum of 22,046 pounds from point of origin to 
the gateway, and 33,069 pounds from the gateway to desti- 
nation. 

If a carrier files and posts a tariff naming joint rates 
from stations upon its line to destinations upon a con- 
necting line, in which tariff the connecting line does not 
concur, the initial line thereby becomes responsible to the 
shipper under its tariff. If the shipper is compelled to pay, 
under rates legally in effect, a greater transportation 
charge than that named in the tariff he may recover from 
the initial line the difference, certainly if the rate posted 
by it is found to be reasonable. In the case before us we 
might well award this complainant damages against the 
Louisville & Nashville for the full amount of the difference 
between the rates which were legally in effect and which 
should have been applied to this transportation and those 
rates named by its tariff. 

In the present instance the Louisville & Nashville is 
not, however, the only transgressor. The first delinquent 
was the Southwestern Tariff Committee, which filed, with- 
out authority from the Louisville & Nashville, and without 
its concurrence, a tariff naming rates from points upon its 
line. There scems to be no good reason why one of these 
lines should be held more responsible than the other for 
failure to properly establish these rates. We think all 
these lines ought to be and may legally be held jointly 
and severally responsible. 

When these shipments moved all the defendants as- 
sumed to have in effect a joint through rate. They ac- 
cepted and transported the merchandise of the complainant 
under that rate. This being so, the Commission may de- 
termine what would have been a reasonable joint rate and 
give complainant the benefit of that. 

In Corporation Commission of the State of Oklahoma 
vs. C., R. I. & G. Ry. Co., 17 I. C. C. Rep., 379, decided 
January 3, 1910, it appeared that the defendants had for- 
merly maintained joint rates for the transportation of lum- 
ber between points in Texas and points in Oklahoma; 
that these joint rates had been unlawfully canceled but 
subsequently restored. It was held that with respect to 
shipments made during the interim when no joint rate 
was in effect and upon which the complainant was required 
to pay local rates, damages would be awarded in the dif- 
ference between the joint rate which should have béen in. 
effect and the local rates which were exacted. So, here, 
there had been in effect joint rates between these points, 
and such rates are to-day operative. The defendants ac- 
cepted and transported the property of the complainant 
under what all parties assumed to be lawful joint rate. 
The complainant is not deprived of its right to a reason- 
able rate by the fact that the defendants, through neglect 
of the rules of this Commission as to the publication of 
their tariffs, had failed to establish that rate in legal form. 
We hold that 96 cents was a reasonable charge to apply 
to these shipments upon a minimum of 27,558 pounds, and 
that the complainant is entitled to recover against all the 
defendants, jointly and severally, the amount of the dif- 
ference between what it has paid and what it would have 
been required to pay upon that basis. 


In No, 2586 the complainant is entitled to recover 


* 
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$120.70, with interest, and in No. 2664, $240.11, with inter- 
est, for which orders will be issued. 

It appears from an examination of our tariffs that 
within the last year there have been several changes in 
these minimums, including one attempt to establish a 
sliding scale. Our inquiry was directed only to the par- 
ticular shipments under consideration; the complainant 
does not insist upon an order for the future and, on the 
whole, we have decided to make none. 





ORDERS. 

At a general session of the Interstate Commerce Com 
mission, held at its office in Washington, D. C., on the 17th 
day of February, A. D. 1910. 

Present: Martin A, Knapp, Judson C. Clemenis 
Charles A, Prouty, Francis M. Cockrell, Franklin K, Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 


No. 2586. 
BLACK HORSE TOBACCO COMPANY 
vs, 


ILLINOIS CENTRAL RAILROAD COMPANY; MISSOURI, 
KANSAS & TEXAS RAILWAY COMPANY; THE MIS- 
SOURI, KANSAS & TEXAS RAILWAY COMPANY OF 
TEXAS; INTERNATIONAL & GREAT NORTHERN 
RAILROAD COMPANY, AND T. J. FREEMAN, RE- 
CEIVER THEREOF; AND NATIONAL RAILWAYS 
OF MEXICO. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things in 
volved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its find- 
ings of fact and conclusions thereon: 

It is ordered, That the above-named defendants (ex- 
cepting National Railways of Mexico, as to which the com 
plaint has been dismissed) be, and they are hereby, author 
ized and directed, on or before the 15th day of April, 1910 
to pay unto the complainant, Black Horse Tobacco Com 
pany, the sum of $120.70, with interest thereon at the rat« 
of 6 per cent per annum from date of payment of freight 
charges, as reparation for excessive charges made in th: 
transportation of four carloads of leaf tobacco in hogsheads 
because of excessive minimum carload weights, from poirts 
in Kentucky to points in Mexico, which charges so mad 
have been found by this Commission to have been exces 
sive and liability therefor placed upon said defendant: 
jointly and severally, as more fully and at large appears in 
and by said report of the Commission, which said report 
is hereby referred to and made a part of this order. 

No. 2664. 
BLACK.HORSE TOBACCO COMPANY 
Vs. 

LOUISVILLE & NASHVILLE RAILROAD COMPANY: 
MISSOURI, KANSAS & TEXAS RAILWAY COM 
PANY; THE MISSOURI, KANSAS & TEXAS RAIL- 
WAY COMPANY OF TEXAS; INTERNATIONAL & 
GREAT NORTHERN RAILROAD COMPANY, AND 
T. J. FREEMAN, RECEIVER THEREOF; AND 
NATIONAL RAILWAYS OF MEXICO. 

This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by th: 
parties, and full investigation of the matters and things 
involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon: 


It is ordered, That the above-named defendants (@xcept 
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National Railways of Mexico, as to which the complaint has 
been dismissed) be, and they are hereby, authorized and 
directed, on or before the 15th day of April, 1910, to pay 
unto the complainant, Black Horse Tobacco Company, the 
sum of $240.11, including error in computing charges upon 
one carload, with interest thereon at the rate of 6 per cent 
per annum from date of payment of freight charges, as 
reparation for excessive charges made in the transporta- 
tion of six carloads of leaf tobacco in hogsheads, because 
of excessive minimum carload weights, from points in Ken- 
tucky and Tennessee to points in Mexico, which charges so 
made have been found by this Commission to have been 
excessive and liability therefor placed upon said defendants 
jointly and severally, as more fully and at large appears in 
and by said report of the Commission, which said report is 
hereby referred to and made a part of this order. 


Will Not Modify Unloading Order 


No, 2110. 
(17 I. C. C. Rep., 596.) 
WHOLESALE FRUIT & PRODUCE ASSOCIATION 
vs. 
ATCHISON, TOPEKA & SANTA FE RAILWAY COM- 
PANY ET AL. 
No. 2237. 
ST. PAUL BOARD OF TRADE 
vs. 
CHICAGO, MILWAUKEE & ST. PAUL RAILWAY COM- 
PANY ET AL. 
No. 2271. 
MINNEAPOLIS PRODUCE EXCHANGE 
vs. 
SAME. 
Submitted February 11, 1909. Decided February 17, 1910. 


1. Complainant in «ase No. 2110 asks that the Commission ex- 
tend its order in the former case as to compelling carriers 
at Chicago to furnish assistance in unloading carload ship- 
ments of fruits and vegetables so as to include all kinds of 
produce in packages; and complainants in cases Nos. 2237 
and 2271 ask that carriers at St. Paul and Minneapolis 
be required to unload carload shipments of fruits and 
vegetables at those cities; Held, That under existing cir- 
cumstances the present rule should not be disturbed. 
Complaints dismissed. 

There is no good reason why ordinary package freight, 
which is loaded and unloaded upon the team traek or at the 
private siding, should not be handled into and out of the 
car by the shipper in the same manner that bulk freight is. 


It appears that in many instances these fruits and vegetables 
are allowed to remain in the car for a considerable time 
after its arrival, and are delivered by the consignee from 
the car itself to the purchaser. Where this custom prevails 
it would impose a hardship upon the carrier to require it 
to furnish help for the unloading of the car at whatever 
time the shipper might require such services. 


4. It is urged that by leaving in force the order of the Com- 
mission in the original case and dismissing these com- 
plaints the Commission creates a discrimination in favor of 
fruits and vegetables at Chicago as against other kinds of 
freight, and in favor of Chicago as against other localities; 
Held, That if discrimination can be predicated upon these 
facts, it is not in the present case undue. The handling of 
package freight at Chicago would be in no respect benefited 
if the handlers of fruits and vegetables were required to 
unload their traffic, nor are the handlers of fruits and 
vegetables benefited by the fart that other produce in 
packages is not unloaded by the carriers. Conditions ap- 
plying to the handling of fruits and vegetables at Chicago 
are not the same as those aplying at St. Paul and Min- 
neapolis. 





Edward G. Davies and Holsinger & Swan for com- 
plainants. 


Robert Dunlap and T. J. Norton for Atchison, Topeka 
& Santa Fe Railway company. 

S. A. Lynde for Chicago & Northwestern Railway 
company. 
E. B. Peirce and W. T. Hughes for Chicago, Rock 
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Island & Pacific Railway company and Chicago & Eastern 
Illinois Railroad company. 

Blewett Lee and W. S. Kenyon for Illinois Central 
Railroad company. 

William Ellis for Chicago, Milwaukee & St. Paul Rail- 
way company. 

Hale Holden and G. H. Crosby for Chicago, Burlington 
& Quincy Railroad company. 

G. W. Seevers for Minneapolis & St. Louis Railroad 
company. 

J. F. Erdall for Minneapolis, St. Paul & Sault Ste. 
Marie Railway company. 

G. W. Markham and A. G. Briggs for Chicago Great 
Western Railway company and receivers. 

J. D. Armstrong for Great Northern Railway company 
and Northern Pacific Railway company. 

C. W. Bunn for Northern Pacific Railway company. 

Thomas Wilson and R. L. Kennedy for Chicago, St. 
Paul, Minneapolis & Omaha Railway company. 

Report of the Commission. 
PROUTY, Commissioner: 

Previous to January 1, 1908, it had been the practice 
of most carriers transporting fruits and vegetables in 
packages to Chicago to furnish assistance in the unload- 
ing of the cars, but upon that date all the carriers, by con- 
certed action, ceased to furnish such assistance when the 
carload rate was assessed. Thereupon the receivers of 
fruits and vegetables at that market applied to the Com- 
mission, stating that the refusal of carriers to help in the 
unloading imposed an additional burden upon them, and 
praying that the carriers might be ordered to continue the 
furnishing of such assistance. In Wholesale Fruit & Pro- 
duce Assn. vs. A., T. & S. F. Ry. Co., 14 I. C. C. Rep., 410, 
this complaint was sustained and the order asked for 
granted. 

The three above cases grow out of this decision. No. 
2110 is a proceeding by produce men at Chicago to extend 
the order of the Commission, as to fruits and vegetables, 
to the unloading of all Kinds of produce in packages. No. 
2237 asks that carriers be required to unload fruits and 
vegetables at St. Paul and No. 2271 prays for the same 
relief at the city of Minneapolis. 

All these cases have been heard at considerable length, 
but the facts developed may be briefly stated, so far as 
is material to the disposition of the questions presented. 

At Chicago assistance in the unloading of package 
freight in carloads has for many years been furnished, and 
this has extended, in some degree, to the loading of the 
same kind of freight. 

The extent has varied with the character of the com- 
modity. Such assistance has been most generally fur- 
nished in case of perishable fruits and vegetables. It has 
been supplied, to a considerable extent, in case of produce 
in packages, like butter, eggs, cheese, etc., and, in a less 
degree, the same assistance has been extended in case 
of other freight. 


_ The rule as to the furnishing of such assistance has 
differed with different carriers. Some railroads have fur- 
nished such help very generally in case of most commodi- 
ties, while others have done so scarcely at all in case of 
any commodity. 

The rule has varied with the same carrier at different 
yards. Most railways entering Chicago have several points 
at which freight is received and delivered upon team 
tracks, and such assistance has frequently been generally 
furnished by a given railroad at one of these yards and 
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none at all furnished at others. There has been no uniform 
rule on this subject. Competition seems to have produced 
its effect, and a good deal has depended upon the dis- 
position of the official having the matter in charge. 

At Minneapolis assistance has been furnished in the 
unloading of fruits and vegetables to a very considerable 
extent. Fruits and vegetables are generally shipped upon 
an estimated weight per package, and the freight charges 
are determined by counting the number of packages of a 
given kind placed in the car. This renders it necessary 
for some representative of the railroad to count and 
identify the packages when the car is loaded, and it is 
also customary, as a matter of precaution, to count these 
packages out when the car is unloaded. The railway em- 
ployes who do the checking out can, without much incon- 
venience, bring the package to the car door, and this seems 
to have been at Minneapolis the general custom. If the 
checkers, as these employes are called, were busy, the 
drayman has unloaded the car himself, but in probably 
the majority of instances assistance has been supplied. 

All railroads have not done this to the same extent 
and one or two claim not to have done so at all; but these 
lines bring an insignificant part of the fruit and vegetable 
traffic tc Minneapolis, and it fairly appears that those 
carriers handling the bulk of this business have in a 
majority of instances assisted in the unloading of these 
cars. 

The furnishing of assistance at this point has not been 
confined to fruits and vegetables, but has extended in 
some degree to package freight of other kinds. 


At St. Paul such assistance has been furnished to a 
much less extent. The fruit and vegetable business at 
that city is more limited, and the competition appears to 
be less acute. A majority of the carriers at St. Paul have 
never furnished any help in the unloading of this traffic, 
and none of them has supplied it to the same extent as 
at Minneapolis. The testimony relating to conditions at 
St. Paul is extremely meager and unsatisfactory, but cur 
general impression is that, as a whole, but little assistance 
of this kind has been furnished at that city; certainly, 
much less than at the neighboring market of Minneapolis. 


The testimony of the defendants shows that at other 
points in Western Classification territory such assistance 
has not in recent times been afforded. Cities like Duluth, 
Omaha, Kansas City and St. Louis were especially referred 
to. Since January 1, 1908, no assistance has been fur- 
nished at any point, except Chicago, where the practice 
has been continued in case of fruits and vegetables in 
accordance with the order of the Commission. 


In disposing of the original case the history and 
present status of this matter was gone into at some length. 
It there appeared that in the three principal classifica- 
tions the first requirement that the shipper should load 
and unload carload freight extended only to bulk freight. 
Later, it seems to have been applied to heavy and bulky 
freight which the carrier could not conveniently handle, 
and still later, in the Western and Official Classifications, 
it was made to cover all freight to which the earload rate 
was applied. The Southern Classification still provides for 
the loading and unloading of bulk freight only by the 
shipper. 

These changes in the rule perhaps represent changes 
in the method of handling package freight. Bulk freight 
must from the first have been transferred from the car to 
the wagon or from the wagon to the car, not going through 
the freight house, but package freight at first would be 
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generally handled through the freight depot. Graduaily, 
however, this kind of carload freight came to be load d 
and unloaded at private sidings and upon team tracks. 


There is no good reason why ordinary package freight, 
which is loaded and unloaded upon the team track or t 
the private siding, should not be handled into and out of 
the car by the shipper in the same manner that bulk 
freight is. The car is placed at the disposal of the shi)- 
per, who puts into it whatever he desires. When load: 
it is received by the railroad, receipted for as a carloa( 
and the charges are determined by weighing the car an: 
deducting the tare. At the point of delivery the car is 
received by the consignee and unloaded at his convenience. 


Fruits and vegetables are usually handled upon a dif- 
ferent basis, as already suggested. They are packed fo 
shipment in boxes of a uniform size, and these packages 
are given an estimated weight. The freight charges are 
assessed by counting the packages, and this renders it 
necessary for the railroad to count the packages into the 
ear and again out of it. As a practical matter, when these 
packages are counted out the same individual who does 
the checking for the railroad can bring the package to 
the car door. It appeared in the Minneapolis and St. Paul 
cases that the effect of the withdrawal of this assistance 
on January 1, 1908, had been to increase the cost of un- 
loading the car by $2 per car to the consignee without any 
saving whatever to the carrier, except in one single 
instance. 


It is always desirable that such rules should be adopted 
for the handling of freight as makes for what is finally 
the greatest economy, and there seems to be here a dis- 
tinction which might perhaps properly be recognized be- 
tween that kind of package freight which is shipped upon 
an estimated weight by the package and that which is 
shipped upon a gross weight. A further consideration of 
this matter discloses, however, that in many instances it 
is possible to determine the number of packages in the 
car after the loading is completed, and it also appeared in 
the Minneapolis case that, as a practical matter, the 
easiest way of counting the packages was after they had 
been taken out of the car and placed upon the dray, so 
that a single checker could supervise and check off the 
unloading of several carloads at once. 


It has also appeared from the investigations of the 
Commission that in many instances these fruits and vege- 
tables are allowed to remain in the car for a considerable 
time after its arrival, being delivered by the consignee 
from the car itself to the purchaser. Where this custom 
prevails it would impose a hardship upon the carrier to 
require it to furnish help for the unloading of the car at 
whatever time the shipper might require such services. 

It was suggested in the original case that the rule 
itself might well differ with the varying conditions at 
different markets. There is no similarity between the 
manner in which this traffic is handled in the yards of 
the Illinois Central at Chicago and the situation at Minne- 
apolis. Tt might well be a wise rule that carriers should 
be required to furnish this assistance in the congested 
terminals of a great metropolis like Chicago or New York, 
where cars must be promptly unloaded, and should rot 
be required to do so at smaller places; but so far as this 
record shows there are no conditions at Minneapolis which 
would render the furnishing of such assistance more neces- 
sary or proper there than at St. Paul or Omaha or Kansas 
City. Whatever rule is applied at one of these points 
should be applied at all. It is desirable that railroad prac- 
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tices should be uniform and the Commission is in sym- 
pathy with the effort of carriers to bring about such 
uniformity. 

In the present case the testimony shows that the 
iction of the defendants on January 1, 1908, cost these 
complainants $2 per car in the handling of their traffic 
at Minneapolis. In view of this fact, especially since 
while the cost to the consignee has been increased, no 
corresponding saving to the carrier has resulted, we should 
be inclined to find some way of perpetuating former condi- 
tions. But there is no basis upon which this can be done. 
This unloading assistance has been furnished in different 
proportions at different times to different persons and by 
different railroads. No order of general application could 
be made if Minneapolis stood alone. 

No reason is apparent why the rule at Minneapolis 
should not be applied at St. Paul, nor are conditions at 
these twin cities different from those at Omaha, Kansas 
City and St. Louis. Since the general practice has been 
against the furnishing of assistance, and since the prac- 
tice should be uniform unless there is a difference in con- 
ditions, we feel that the present rule should not be dis- 
turbed and that the complaints in Nos. 2271 and 2237 must 
be dismissed. 

The same must be said as to the unloading of other 
package freight than fruits and vegetables at Chicago. 
The past custom in that regard has not been uniform nor 
general; nor do we find any reasons which seem to re- 
quire its continuance. Under these circumstances the 
same rule should be applied at Chicago as is generally in 
force, and this complaint should also be dismissed. 

It is urged that by leaving in force our order in the 
original case and dismissing these complaints we create a 
discrimination in favor of fruits and vegetables at Chi- 
cago as against other kinds of frejght and in favor of 
Chicago as against other localities; but if discrimination 
can be predicated upon these facts, it is not in the present 
case undue. The handlers of package freight at Chicago 
would be in no respect benefited if the handlers of fruits 
and vegetables were required to unload that traffic; nor 
are the handlers of fruits and vegetables benefited by 
the fact that other produce in packages is not unloaded 
by the carriers. 

Dealers in fruits and vegetables at Minneapolis are 
not in competition with those at Chicago in such a way 
that those at one locality have any direct or sensible 
interest in a practice of this kind at the other. Three 
days are now, and have been in the past, allowed at Minne- 
apolis for the unloading of fruits, while but two days have 
been allowed at Chicago, and this has occasioned no claim 
of preference. 

As already suggested, such rules and practices should 
be uniform, unless some good reason to the contrary exists, 
but here such reason is found in the original case. Con- 
ditions applying to the handling of fruits and vegetables 
at Chicago are not the same as those applying to other 
package frieght; nor are they the same as those applying 
at St. Paul and Minneapolis. The defendants admitted in 
that case that for a long time this custom had been uni- 
versal, with the exception of a single carrier. The great 
bulk of this perishable traffic reaches Chicago via the 
ilinois Central. It must be promptly unloaded, and usually 
is unloaded immediately upon its arrival. It appeared in 
the first case and had appeared in former cases before 
the Commission that the rates of that company were 
established with the understanding that the traffic was to 
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be unloaded by the carrier. Counsel for that company 
admitted upon the argument of the present cases that his 
company was to-day performing, under the order of the 
Commission, exactly the service which it had performed 
for years, and was receiving for a part of that service 
1 cent per 100 pounds more. 

An attempt was made upon the hearing of the present 
cases to show that the admission made by the defendants 
in the former case was not correct, and with respect to 
some of the carriers it now fairly appears that assistance 
had not been furnished to as great an extent as the ad- 
mission indicated; but we think these defendants should 
be required to stand upon the record which they originally 
made. If we were satisfied that the effect of that order 
was to unduly prejudice any description of traffic or any 
shipper, we should strike it off, but being satisfied that its 
only effect is to impose upon these defendants a burden 
which they ought justly to bear, we must decline to recon- 
sider our action in that case. 

Complaints will be dismissed. 


Cuts Arkansas Fertilizer Rates 





No, 2617. 
(18 I. C. C. Rep., 1.) 
VIRGINIA-CAROLINA CHEMICAL COMPANY 
vs. 
ST. LOUIS, IRON MOUNTAIN & SOUTHERN RAILWAY 
COMPANY ET AL. 
Submitted February $, 1910. Decided February 17, 1910. 


Defendants’ rates on fertilizer from Memphis, Tenn., to points 
upon their various lines in Arkansas found unreasonable, 
and reasonable maximum rates prescribed for the future, 
Case retained for further proceedings as to reparation. 
Payne, Little & Jones for complainant. 


Martin L. Clardy and James C. Jeffery for defendants. 
Report of the Commission, 
PROUTY, Commissioner: 

The complaint alleges that the carload and less-than- 
carload rates established by the defendants for the trans- 
portation of fertilizer from Memphis, Tenn., to points upon 
their various lines in the state of Arkansas are unrea- 
sonable, and asks for the establishment of reasonable 
rates. The St. Louis, Iron Mountain & Southern railway 
is in all cases the initial carrier, which hauls the traffic 
out of Memphis. The other defendants are connections of 
the Iron Mountain and the rates now in effect to points 
upon their lines are joint rates. The defendants have 
been notified, have appeared, and have been fully heard. 

As to carload rates this case must be largely con- 
trolled by Virginia-Carolina Chemical Co. vs. St. L. S. W. 
Ry. Co., 16 I. C. C. Rep., 49. The relation between carload 
and less-than-carload shipments was not fully considered 
in that case and we feel that the difference there estab- 
lished was somewhat-too wide. Fertilizer is a commodity 
which ought ordinarily to move in carloads at a low rate, 
but there is also considerable movement in less than car- 
loads, especially in sections where its use has not become 
extensive. 

We are of the opinion that rates named in the table 
below are reasonable for the transportation of fertilizer 
from Memphis, Tenn., to points upon the lines of the de- 
fendants in the state of Arkansas; that those rates ought 
not to be exceeded for the future, and that the rates of 
the defendants now in effect are unreasonable by the 
amount that they exceed the rates named. 
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FERTILIZER RATES, IN CENTS PER 100 POUNDS. 


Carload (Mini- Less 
mum 30,000 than 





Distance, miles— Pounds). Carload. 
PU RR AOR. Sdicidea i peds cu vsdvaNes obK ag Roees § 10 
25 and over 6 12 
50 and over 7 14 
75 and over 8 16 
100 and over 9 18 
150 and over 10 20 
200 and over 11 22 
250 and over 12 24 
300 and over 13 26 
350 and over 14 28 
400 and over 15 30 


The original complaint made no claim for reparation, 


but, upon the argument, the complainant asked leave to - 


amend its petition by setting forth certain shipments made 
by it and asking reparation with respect to those ship- 
ments, and the filing f this amendment was allowed. 
Reparation will be awarded with respect to shipments 
mentioned in this amendment upon due proof on the basis 
of the rates above fixed. If any question arises under the 
statute of limitations, the date of the filing of this amend- 
ment will be regarded as the date of the filing of the 
claim with the Commission. 

An order will be issued establishing the rates found 
reasonable and the case will be retained for further pro- 
ceedings as to reparation. 





ORDER. 

At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 17th 
day of February, A. D, 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 

No. 2617. 
VIRGINIA-CAROLINA CHEMICAL COMPANY 
vs. 

ST. LOUIS, IRON MOUNTAIN & SOUTHERN RAILWAY 
COMPANY, ARKANSAS & LOUISIANA RAILWAY 
COMPANY, ARKANSAS CENTRAL RAILROAD COM- 
PANY, THE ARKANSAS MIDLAND RAILROAD COM- 
PANY, ARKANSAS SOUTHWESTERN RAILWAY 
COMPANY, EL DORADO & BASTROP RAILWAY 
COMPANY, LITTLE ROCK & MONROE RAILWAY 
COMPANY, AND PRESCOTT & NORTHWESTERN 
RAILROAD COMPANY. 


This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things 
involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its find- 
ings of fact and conclusions thereon, which said report is 
hereby referred to and made a part hereof, and having 
found that the above-named defendants’ present rates for 
the transportation of fertilizer from Memphis, Tenn., to 
points upon their various lines in Arkansas, according as 
their routes may run, are, to the extent that such rates 


exceed the rates mentioned in the third paragraph herein, 
unjust and unreasonable: 


It is ordered, That said defendants be, and they are 
hereby, notified and required to cease and desist, on or 
before the 2d day of May, 1910, and for a period of not less 
than two years thereafter abstain, from exacting their 
present rates for the transportation of fertilizer in carload 
and less-than-carload quantities from Memphis, Tenn., to 
points upon their various lines in Arkansas, according as 
their routes may run. 


It is further ordered, That said defendants be, end 
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they are hereby, notified and required to establish on or 
before the 2d day of May, 1910, and maintain in foice 
thereafter during a period of not less than two years. 
rates for the transportation of fertilizer in carload and 
less-than-carload quantities from Memphis, Tenn., to points 
upon their various lines in Arkansas, according as thei) 
routes may run, which shall not exceed in cents per 1() 
pounds the rates, according to mileage, mentioned in ‘}y 
following table, which are found to be reasonable, to wit: 


Carload (Mini- Less 

mum 30,000 tha 
Distance, miles— Pounds). Carload 
EN SA wee 4 <Ak one's Chae eES FS Lskwns 5 10 
and over ACLS US nee SYD bead cS wike 6 12 
I a 7 i4 
75 and over 50 


Rae he odes bee is DERE pclae Gs kn 8 

100 and over Gh once sultierl de Caleta dia dsl SE Be 9 ! 

ION Ck as oc tahh deb o.0vs oweduas 10 2 

ee SPOS 6 x5 b's. oie deesaes ob ge tberc yt 11 22 
ok OF RRO re ae oe 12 24 
ee OM bs 0 din a vidacennc cOtube dies = 13 26 
TE eee ee el eee 14 28 
EE SOOO aie wn 6 SRS. ok Seb o Sehbreies 64.0 0-0 15 30 


And it is further ordered, That as to the matter of 


reparation herein, the case is retained for further proceed- 
ings. 


Another Reduction in] Rates Ordered 


No, 2151. 
(18 I. C. C. Rep., 3.) 
' VIRGINIA-CAROLINA CHEMICAL COMPANY 
vs. 
CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COM. 
PANY. 


Submitted February 5, 1910. Decided February 17, 1910. 
Defendant’s rates on fertilizer from Memphis, Tenn., to points 
on its line in Arkansas found unreasonable and reasonable 
maximum rates prescribed for the future. Case retained for 
further proceedings as to reparation. ; 


Payne, Little & Jones for complainant. 
E. B. Peirce, Wallace T. Hughes, M. L. Bell and W. F. 
Dickinson for defendant. 


F, S. Williams for Arkansas Fertilizer company, in- 
tervener. 





Report of the Commission, 
PROUTY, Commissioner: 

The complaint alleges that the carload and less than 
carload rates established by the defendant for the trans- 
portation of fertilizer from Memphis, Tenn., to points upon 
its various lines in the state of Arkansas are unreason- 
able and asks for the establishment of reasonable rates. 
The defendant has been notified, has appeared, and has 
been fully heard. 

This case is controlled by Virginia-Carolina Chemical 
Co. vs, St. L., I. M. & S. Ry. Co., 18 I. C. C. Rep., 1. 

We are of the opinion that the rates named in the 
table below are reasonable for the transportation of fer- 
tilizer from Memphis, Tenn., to points upon the lines of 
the defendant in the state of Arkansas; that those rates 
ought not to be exceeded for the future, and that the 
rates of the defendant now in effect are unreasonable by 
the amount that they exceed the rates named. 

FERTILIZER RATES, IN CENTS PER 100 POUNDS. 

Carload (Mini- Less 


mum 30,000 than 
Distance, miles— 


Pounds). Carload 
A a) 2 BSCR D Sih Wc alte h. Bare csi 5 10 
I ME aE in eo BS ow nik gg» 0. Laewietee ae 6 12 
POE SWORE Cie dy sec wh cabeceBebevecceesene 7 14 
 ND.. Wl i'g bos td victe e's casinbevehe en tesa 8 16 
I ie aoa t wis a eeihe) sime'anisnheaes 9 18 
Be ME SN 3s ew ecb é ghice sdbe crea bes 10 20 
i i Ria. Une « bo vb heen Nghe)» omie.o op 11 22 
ZOO ANG OVEr BOO... 2. cece cet e cc cccnesccecees 12 24 
300 and over 250 13 26 
350 and 14 23 
400 and 15 30 
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The origina] complaint made no claim for reparation, 
but, upon the argument, the complainant asked leave to 
amend its petition by setting forth certain shipments made 
by it and asking reparation with respect to those ship- 
ments, and the filing of this amendment was allowed. 
Reparation will be awarded with respect to shipments 
mentioned in this amendment upon due proof on the basis 
of the rates above fixed. If any question arises under 
the statute of limitations the date of the filing of this 
amendment will be regarded as the date of the filing of 
the claim with the Commission. 

An order will be issued establishing the rates found 
reasonable, and the case will be retained for further pro- 
ceedings as to reparation. 





ORDER, 

At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 
i7th day of February, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 


No. 2151, 
VIRGINIA-CAROLINA CHEMICAL COMPANY, 
vs. 
THE CHICAGO, ROCK ISLAND & PACIFIC RAILWAY 
COMPANY. 


This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission hav- 
ing, on the date hereof, made and filed a report contain- 
ing its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof, 
and having found that the above-named defendant’s pres- 
ent rates for the transportation of fertilizer from Memphis, 
Tenn., to points upon its line in Arkansas are, to the 
extent that said rates exceed the rates mentioned in the 
third paragraph herein, unjust and unreasonable: 

It is ordered, That said defendant be, and it is hereby, 
notified and required to cease and desist, on or before 
the 2d day of May, 1910, and for a period of not less 
than two years thereafter abstain, from exacting its pres- 
ent rates for the transportation of fertilizer in carload 
and less than carload quantities from Memphis, Tenn., to 
points upon its line in Arkansas. 

It is further ordered, That said defendant be, and it 
is hereby, notified and required to establish, on or before 
the 2d day of May, 1910, and maintain in force thereafter 
during a period of not less than two years, rates for the 
transportation of fertilizer in carload and less than car- 
load quantities from Memphis, Tenn., to points upon its 
line in Arkansas, which shall not exceed in cents per 100 
pounds the rates, according to mileage, mentioned in 
the following table, which are found to be reasonabie, 
to wit: 

Carload (Mini- Less 


mum 30,000 than 
Distance, miles— Pounds). Carload. 

5 and under........ PR ob adde ec bes eh ephemera’ 5 10 
> and over Mets Jie dei BSkh: dee aoa eits swee 6 12 
CE Eo a aie lla Be oe ene he oak 7 14 
Wee ROE BOO ios ie eet AS. hoe dle 8 16 
Se Bie or hE in a we tie » opin’ acts ca 9 18 
SE SE RE oe se wh pe Shear Sod ce we ene Re 10 20 
PED CNP ION iis. SES ne ee dev ecatled 11 22 
BEE PO I ds. Co on ad nic sno a ae ohare Oo decen 12 24 
Se ON Se a 5 bs or eC able valde See e ce eee 13 26 
a, eer ease ee 28 
PE SU TSS 6 oa ba cans cok ed wah é oc Cae wee 15 30 
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And it is further ordered, That as to the matter of 
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reparation herein, the case is retained for further fro- 
ceedings. 


Third Fertilizer Case Disposed of 


No. 2618. 
(18 I. C. C. Rep., 5.) 
VIRGINIA-CAROLINA CHEMICAL COMPANY 
vs. 
ST. LOUIS & SAN FRANCISCO RAILROAD COMPANY. 


Submitted February 5, 1910. Decided February 17, 1910. 


Defendant's rates on fertilizer from Memphis, Tenn., to points 
on its line in Arkansas found unreasonable, and reasonable 
maximum rates prescribed for the future. Case retained for 
further proceedings as to reparation. 





Payne, Little & Jones for complainant. 

E. B. Pierce, Wallace T. Hughes and Fred H. Wood 
for defendant. 

Report of the Commission. 
PROUTY, Commissioner: ‘ 

The complaint alleges that the carload and less- 
than-carload rates established by the defendant for the 
transportation of fertilizer from Memphis, Tenn., to points 
upon its line in the state of Arkansas are unreasonable, 
and asks for the establishment of reasonable rates. The 
defendant has been notified, has appeared, and has been 
fully heard. 

This case is controlled by Virginia-Carolina Chemical 
Co. vs. St. L., I. M. & S. Ry. Co., 18 I. C. C. Rep., 1. 

We are of the opinion that the rates named in the 
table below are reasonable for the transportation of ferti- 
lizer from Memphis, Tenn., to points upon the line of the 
defendant in the state of Arkansas; that those rates ought 
not to be exceeded for the future, and that the rates of 
the defendant now in effect are unreasonable by the 
amount that they exceed the rates named. 


FERTILIZER RATES, IN CENTS PER 100 POUNDS. 


Carload (Mini- Less 
mum 30,000 than 





Distance, miles— Pounds). Carload. 

i GO CNRS 5 as one c cue ees ops et ae- th eheun eee 5 10 
25 and over 5 6 12 
50 and over 7 14 
75 and over 8 16 
100 and over 9 18 
150 and over wee ote 20 
200 and over 150............. ae vasa wa oc wed 11 22 
Sy STD, ov. ein ose ao Uatke-o mane 6 omen 12 24 
SO EE IRORO b iS Se oe a ce daUR SS dS oe ONS 13 26 
I en I IS 6. 6 od cee das o Ch eerebeechbeens 14 2 
CD A BOE BO ons 05.86 0c Rede Sees ades'steveenen 15 30 


The original complaint made no claim for reparation, 
but upon the argument the complainant asked leave to 
amend its petition by setting forth certain shipments 
made by it and asking reparation with respect to those 
shipments, and the filing of this amendment was allowed. 
Reparation will be awarded with respect to shipments 
mentioned in this amendment upon due proof on the basis 
of the rates above fixed. If any question arises under the 
statute of limitations, the date of the filing of this amend- 
ment will be regarded as the date of the filing of the 
claim with the Commission. 

An order will be issued establishing the rates found 
reasonable, and the case will be retained for further pro- 
ceedings as to reparation. 





ORDER, 

At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 17th 
day of February, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
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Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 
No. 2618. 
VIRGINIA-CAROLINA CHEMICAL COMPANY 
vs. 
ST. LOUIS & SAN FRANCISCO RAILROAD COMPANY. 

This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things 
involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said report 
is hereby referred to and made a part hereof, and having 
found that the above-named defendant’s present rates for 
the transportation of fertilizer from Memphis, Tenn., to 
points upon its line in Arkansas are, to the extent that said 
rates exceed the rates mentioned in the third paragraph 
herein, unjust and unreasonable: 

It is ordered, That said defendant be, and it is hereby, 
notified and required to cease and desist, on or before the 
2d day of May, 1910, and for a period of not less than two 
years thereafter abstain, from exacting its present rates 
for the transportation of fertilizer in carload and less-than- 
carload quantities from Memphis, Tenn., to points upon 
its lines in Arkansas. 

It is further ordered, That said defendant be, and it is 
hereby, notified and required to establish, on or before the 
2d day of May, 1910, and maintain in force thereafter 
during a period of not less than two years, rates for the 
transportation of fertilizer in carload and less-than-carload 
quantities from Memphis, Tenn., to points upon its line 
in Arkansas, which shall not exceed, in cents per 100 
pounds, the rates, according to mileage, mentioned in the 
following table, which are found to be reasonable, to wit: 





Carload (Mini- Less 
; mum 30,000 ~- than 
Distance, miles— Pounds). Carioad. 
Oey MEE, o'b-« oboe Guia 6.00 60 soc Son) oeebes oon 5 10 
25 and over 5 6 12 
50 and over 7 14 
75 and over 8 16 
100 and over 9 18 
150 and over 10 20 
200 and over 11 22 
250 and over 2 12 24 
300 and over 25 3 26 
350 and over : 14 28 
400 and over 35 15 30 


And it is further ordered, That as to the matter of 


reparation herein, the case is retained for further pro- 
ceedings. 


Government Wins Demurrage Case 


No. 1699. 
(18 I. C. C. Rep., 7.) 
UNITED STATES 
Vs. 
DENVER & RIO GRANDE RAILROAD COMPANY. 
Submitted July 5, 1909. Decided January 11, 1910. 


The demurrage charges in question were not assessed in ac- 
cordance with any provision in defendant’s tariff and there- 
fore do not constitute a valid claim against complainant. 





Wade H. Ellis, Edwin P. Grosvenor and Hiram E. 
Booth for complainant. 


E, N. Clark and E, M. Allison for defendant. 
Report of the Commission, 
KNAPP, Chairman: 


This is a complaint that the charge by defendant of 
$440 demurrage on certain carloads of cement detained at 
Thistle Junction, Utah, is unreasonable and unjust. 
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Prior to May 1, 1906, the reclamation service of the 
government began the prosecution of an irrigation project 
at Strawberry Valley, in the state of Utah. It became 
apparent that large quantities of material, including ce. 
ment, would be required in connection with the wor of 
erecting dams, tunnels, ditches, etc. The nearest station 
to Strawberry Valley on defendant’s line is distant about 
6% miles. This station is known as Thistle Junction, 
where an agent of complainant is employed. In order to 
avoid the delay and expense incident to a wagon haul 
for the whole distance from Thistle Junction to Straw. 
berry Valley, the officers of the reclamation service took 
up with defendant the matter of constructing a spur or 
siding at a point nearer the work, where delivery of mate. 
rial and supplies could be made; and during the year 1906 
a switch 700 feet long and connected at either end with 
the main line of defendant was constructed on defendant’s 
right of way at the joint expense of the government and 
defendant. The connection of the switch with the rails 
of defendant was at Mile Post No: 679, about 2% miles 
west from Thistle Junction. Although the government 
contributed to the expense of constructing this switch, it 
was not a private switch, but became upon completion 
the sole property of defendant and a part of its railway 
facilities. 

During the month of July, 1907, 52 cars of cement 
were shipped from Independence, Kan., billed to com- 
plainant at “Mile Post 679, near Thistle Junction.” It 
appears that these cars were received at Thistle Junction 
as follows: July 6, two cars; July 11, nine cars; July 12, 
eight cars; July 13, six cars; July 14, five cars; July 15, 
four cars; July 16, five cars; July 22, seven cars; July 24, 
two cars, and July 26, four cars. Commencing July 8 and 
continuing until July 30 deliveries of two cars of cement 
per day were made from Thistle Junction to the siding 
in question, and from and after that date four cars per 
day were delivered. On the cars remaining undelivered 
at Thistle Junction from time to time there accrued the 


$440 demurrage complained of. At the time the cement 


reached Thistle Junction complainant could not use it on 
the work. A storage house had been built prior to the 
receipt of the first cars of cement, and others were in 
course of construction during the latter part of July and 
the early part of August. These warehouses were built 
alongside the switch, and the cement was taken from the 
ears and stored therein. After the switch was constructed 
the defendant permitted a stone company to erect a der- 
rick about midway and served it with cars. It is alleged 
in the complaint that the occupation of the switch by 
the stone company was a serious inconvenience to com- 
plainant, but the evidence fails to sustain this allegation. 
Between the clearance of the switch and the derrick there 
was room for nine 37-foot cars, and the cement was re- 
ceived for the most part in cars of that length. 

There was sharp dispute at the hearing as to whether 
the government’s representatives ordered that no more 
than two cars per day should be delivered at the switch 
during the first part of July, and no more than four cars 
per day from the latter part of that month, but it seems ‘o 
us immaterial whether such orders were given or not. 

Sections 1 and 2 of Rule 5 of the Utah Car Service 
association, I. C, C. No. 2, to which the defendant is 4 
party, filed by the Utah Car Service association, effectiv: 
August 28, 1906, and in effect at the time the demurrag: 
is alleged to have accrued, provide as follows: 


Section 1. Cars containing freight to be delivered on ca'- 
load delivery tracks or private sidings shall be placed on the 
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.cks designated immediately upon arrival, or as soon there- 

after as the ordinary routine of yard work will permit. Deliv- 

‘ will not be made on spexially designated yard or tracks ex- 

»t when it is practicable to do so. When such delivery cannot 

be made, on account of such tracks being fully occupied, or for 

other reasons beyond the control of the carrier, delivery 
shall be made at the nearest available point. 

Sec. 2, Delivery of cars shall be considered to have been 
erected at the time when such cars have been placed on the 
I er private or public delivery tracks, or if such track or 

cks already contain such number of cars belonging to the 
same consignee as prevent prompt delivery, then such cars will 
be considered as having been placed when the road offering the 
ears would have delivered them had the condition of such tracks 
permitted. 

The imposition of demurrage charges, if authorized at 
all, must have been provided for in these sections, as the 
tariffs of defendant in effect at the time show no other or 
different demurrage provision. Demurrage does not ordi- 
narily accrue except upon delivery of cars at the point 
specified in the bill of lading, and where charges are im- 
posed for detention of cars at a point other than that so 
specified there must be definite tariff authority therefor. 
Germain Co. vs. N. O. & N. E. R. R. Co., 17 L. C. C., Rep., 
22: Munroe & Sons vs. Mich. Cent. R. R. Co., 17 I. C. C. 
Rep., 27. 

The sections above quoted state in clear terms the cir- 
cumstances under which demurrage will accrue at a point 
of delivery not named in the bill of lading. As will be 
noted, reading the two sections together, the tariff pro- 
vides that delivery of cars to a private or public track 
specified shall be considered to have been effected at the 
time when such cars have actually been placed thereon, 
and if the track is filled with cars billed to same con- 
signee so that more cars cannot be placed thereon, de- 
livery will be considered to have been made when they 


are placed on the nearest available track. 


It was the duty of defendant, under the provisions of 
its tariffs, before it would be authorized to assess and 
collect demurrage on a track other than that named in the 
bill of lading, to place at the disposition of complainant 
all the ears which the specified delivery siding could con- 
iain. The evidence shows that the siding could easily 
have contained nine cars. It further appears that at no 
time were more than nine cars received for complainant 
at Thistle Junction in any one day. At no time was the 
switch at Mile Post 679, to which the cars were billed, 
filled with cars consigned to complainant. It is obvious 
that had the cars been delivered at the tracks specified 
in the bill of lading in sufficient number to have filled it, 
and complainant had not unloaded them within the time 
named in the tariff, demurrage would properly have ac- 
crued upon that siding. 


The fact, if it be a fact, that complainant ordered the 
delivery of two cars per day at one time and four cars 
at another did not warrant the imposition of demurrage 
charges for which there was no‘tariff authority. It is not 
claimed by defendant that placing the cars on tracks at 
Thistle Junction was delivery at the switch specified, but 
the contention is made that in order to accommodate com- 
Dlainant cars were placed on this switch from day to day 
in the limited numbers above stated, the balance being 
held at Thistle Junction. Assuming that this was done, 
it did not authorize the charging of demurrage on the cars 
held at the latter station. It follows that the charges in 
question were not assessed in accordance with any pro- 
Vision in defendant’s tariff and therefore do not consti- 
tute a valid claim against complainant. lf the provisions 
Subsequently inserted and now appearing in defendant’s 
tariff had been in force at the time, demurrage would 
have accrued on cars held at Thistle Junction by direction 
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of complainant. We rest our decision of this case on the 
proposition that demurrage can be assessed only in accord- 
ance with tariff provisions, and that the rules of the 
Utah Car Service association in effect when these cars 
were delivered did not authorize the demurrage charges 
in question. 

It appears that the amount of the demurrage has not 
been paid by complainant. The usual method to pursue 
in such cases is to pay the charges under protest and 
then file complaint with the Commission, when, if the 
complaint is sustained, an order is entered directing the 
carrier to make the proper refund. Under the circum- 
stances in this case no order is necessary. ; 
PROUTY, Commissioner, dissenting: 

I am unable to agree with the disposition of this 
case. The tariffs of the defendant in force at the time 
provided that when cars were consigned to a private sid- 
ing, demurrage should not begin to accrue until they had 
been placed upon such siding, unless such placement was 
prevented by “reasons beyond the control of the carrier.” 

In this case the car was billed to the switch of the 
complainant. Thistle Junction was the nearest point to 
that switch. The cars were taken to Thistle Junction and 
were delivered at the switch, two cars per day during a 
portion of the time, and four cars per day during the 
remainder of the time. It is conceded that if the balance 
of the cars at Thistle Junction were not delivered for a 
reason beyond the control of the carrier, the demurrage 
properly accrued, and the only question is whether the 
act of the carrier in retaining the cars at Thistle Junction 
was induced by a reason beyond its control. 

The switch upon which these cars were to be de- 
livered had been constructed at the joint expense of the 
United States and the defendant railroad, and both parties 
claimed the right to control it. It was intended primarily 
for the accommodation of the government in its reclama- 
tion work. 

The giving of the direction by the government to place 
but two cars daily on this switch was a thing over which 
the carrier had no control, and, under the circumstances, 
it seems to me that the defendant might properly obey 
this instruction and that the complainant cannot be heard 
to urge the contrary. It is a novel proposition that the 
United States can defeat the right of the defendant to 
the demurrage which properly accrued for the detention 
of these cars at Thistle Junction by showing that the 
defendant obeyed its instructions. 


Apple Rate to Alturas Unreasonable 


No, 2652. 
(17 I. C. C. Rep., 506.) 
BUNCH & TUSSEY 
vs. 
NEVADA-CALIFORNIA-OREGON RAILWAY. 
Submitted November 23, 1909. Decided February 7, 1910. 


Rate of $1.70 per 100 pounds on less-than-earload shipments of 
apples from Reno, Nev., to Alturas, Cal., found to be un- 
reasonable. Reparation awarded. 





William P. Seeds for complainant. 
Dodge & Barry for defendant. 


Report of the Commission. 
KNAPP, Chairman: 
December 18, 1908, complainant shipped from Reno, 
Nev., to Alturas, Cal., 300 boxes of apples, weighing 12,000 
pounds, upon which defendant exacted a rate of $1.70 per 
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100 pounds, or a total of $204. It is alleged in the com- 
plaint that this charge was unreasonable because defend- 
ant had in effect .at the time a rate of $7 per ton on apples 
in carloads and $13 per ton on less-than-carload lots from 
Alturas to Reno. Reparation is asked. 

Alturas is located at the northwesterly terminus of a 
narrow-gauge railroad operated by defendant, which ex- 
tends from Reno a distance of 184 miles. The rate in 
question yields more than 18 cents per ton per mile and 
is much higher than is charged over narrow-gauge rail- 
roads in the same territory for a similar distance. 

Taking into consideration the character of the traffic, 
the distance of the haul, the marked difference between 
the rates in the reverse direction and the circumstances 
and conditions surrounding the traffic, we find that the 
rate charged was unreasonable to the extent at least that 
it exceeded $1 per 100 pounds and that complainant is 
entitled to reparation in the sum of $84, with interest, 
which sum represents the difference between the amount 
actually collected and the amount that would have been 
collected had a $1 rate been charged. 

In view of the allegations of the complaint and the 
evidence introduced at the hearing we do not feel war- 
ranted on this record in prescribing a lower rate on the 
traffic involved between the points named. This conclu- 
sion, however, will not imply approval of the $1 rate nor 
preclude further investigation as to its reasonableness 
upon proper complaint. 

The defendant will be required to cease and desist 
from charging its present rate of $1.70 per 100 pounds 
for the transportation of apples, less than carloads, from 
Reno to Alturas, and in lieu thereof to maintain for a 
period of two years a rate not to exceed $1 per 100 pounds, 
subject to such further order, if any, as may be made in 
the meantime. 

An order will be entered accordingly. 





ORDER. 


At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 
7th day of February, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A, Prouty, Francis M, Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 

No. 2652. 
BUNCH & TUSSEY 
vs. 
NEVADA-CALIFORNIA-OREGON RAILWAY. 


This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things 
involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said report 
is made part hereof: 

It is ordered, That the above-named defendant be, and 
it is hereby, notified and required to cease and desist, on 
or before the 2d day of May, 1910, and for a period of not 
less than two years thereafter abstain, from exacting their 
present rate of $1.70 per 100 pounds for the transportation 
of less-than-carload shipments of apples in packages from 
Reno, Nev., to Alturas, Cal., which rate is found by the 
Commission to be unreasonable, as more fully and at large 
appears in and by said report of the Commission. 

It is further ordered, That said defendant be, and it 
is hereby, notified and required to establish on or before 
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the 2d day of May, 1910, and maintain in force thereafter 
during a period of not less than two years, a rate on less- 
than-carload shipments of apples in packages from Reno, 
Nev., to Alturas, Cal., which shall not exceed $1 per 100 
pounds, which rate is found by the Commission to be rea- 
sonable, as more fully and at large appears in and by said 
report of the Commission. 

And it is further ordered, That the said defendant be, 
and it is hereby, authorized and directed, on or before 
the 2d day of May, 1910, to pay unto complainant, Bunch 
& Tussey, the sum of $84, with interest thereon at the 
rate of 6 per cent per annum from date of payment of 
freight charges, as reparation for unreasonable rates 
charged for the transportation of less-than-carload ship- 
ments of apples in packages from Reno, Nev., to Alturas, 
Cal., which rate so charged has been found by this Com- 
mission to have been unreasonable, as more fully and at 
large appears in and by said report of the Commission. 


Alturas Vegetable Rate Condemned 


Nos. 2645, 2646 and 2647. 
(17 I. C. C. Rep., 488.) 
E. LAUER & SON 
Vs. 
NEVADA-CALIFORNIA-OREGON RAILWAY. 
Submitted November 23, 1909. Decided February 7, 1910. 
Rate on potatoes and onions in packages, carloads, from Reno, 


Nev., to Alturas, Cal., found to be unreasonable. Repara- 
tion awarded. 


William P. Seeds for complainant. 
Dodge & Barry for defendant. 


Report of the Commission. 
KNAPP, Chairman. 

These cases were heard together and will be disposed 
of in this report. On December 8, 1908, and March 6, 1909, 
respectively, complainant shipped over defendant’s line 
from Reno, Nev., to Alturas, Cal., a carload of potatoes in 
sacks, and on May 10, 1909, a mixed carload of potatoes 
and onions in packages from and to the same points. The 
aggregate weight of the shipments was 74,000 pounds, and 
defendant exacted a rate of 80 cents per 100 pounds or a 
total charge of $592. 

It is alleged in the complaints that this charge was 
unreasonable because there was in effect at the time a 
lower combination of local rates, and because defendant 
charged only $6 per ton on the same commodities between 
the same points in the opposite direction. Reparation is 
asked. 

Defendant operates a narrow-gauge railroad extending 
in a northwesterly direction from Reno to Alturas, a dis- 
tance of 184 miles. The tariffs of this road show that dur- 
ing the period from December 18, 1908, to March 30, 1909, 
there was in effect a rate of $10 per ton on vegetables in 
‘packages, including potatoes in carloads, from Reno to 
Likely, Cal., and a rate of $2 per ton from Likely to 
Alturas. Likely is a point about 20 miles south of Alturas. 
This combination made $12 per ton. Only one of the ship- 
ments in question moved, while the lower combination was 
in effect. The present rates are 71 cents per 100 pounds 
to Likely and 80 cents to Alturas. 

It is stated in behalf of defendant that the $10 rate 
to. Likely was made to meet certain local conditions, and 
that the rate of $6 from Alturas to Reno was made. to 
enable vegetable growers in that region to move their 
product as well as to,encourage settlement. 
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The rate of 80 cents per 100 pounds for the distance 
from Reno to Alturas yields 8.7 cents per ton per mile. 
Taking into consideration the character of the traffic and 
distance of the haul, the marked difference between the 
rates over the same line in the opposite direction, and the 
fact that for some time defendant maintained a combina- 
tion of local rates of $12 per ton from Reno to Alturas, we 
find that the rate charged was unreasonable to the extent 
at least that it exceeded $12 per ton, and that complainant 
is entitled to reparation in the sum of $148, with interest, 
which sum represents the difference between the amount 
collected and the amount that would have been collected 
if a $12 rate had been applied. 

In view of the allegations of the complaint and the 
evidence introduced at the hearing we do not feel war- 
ranted on this record in prescribing a lower rate on the 
traffic involved between the points named. This conciu- 
sion, however, will not imply approval of the $12 rate nor 
preclude further investigation as to its reasonableness upon 
proper complaint. 

The defendant will be required to cease and desist 
from charging its present rate of 80 cents per 100 pounds 
for the transportation of potatoes and onions in packages, 
in carloads, from Reno to Alturas, and in lieu thereof to 
maintain for a period of two years rates not to exceed $12 
per ton, subject to such further order, if any, as may be 
made in the meantime. 

An order will be entered accordingly. 





ORDER. 
At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 7th 
day of February, A. D. 1910. 


Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar EB, Clark, James S, Harlan, Commissioners. 

Nos, 2645, 2646 and 2647. 
E. LAUER & SON 
vs. 


NEVADA-CALIFORNIA-OREGON RAILWAY. 

These cases being at issue upon complaints and 
answers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission, hav- 
ing, on the date hereof, made and filed a report containing 
its findings of fact and conclusions thereon, which said 
report is made part hereof: 

It is ordered, That the above-named defendant be, and 
it is hereby, notified and required to cease and desist, on 
or before the 2d day of May, 1910, and for a period of not 
less than two years thereafter abstain, from exacting their 
present rate of 80 cents per 100 pounds for the transporta- 
tion of carload shipments of potatoes and onions in pack- 
ages from Reno, Nev., to Alturas, Cal., which rate is found 
by the Commission to be unreasonable, as more fully and 
at large appears in and by said report of the Commission. 

It is further ordered, That said defendant be, and it 
is hereby, notified and required to establish on or before 
the 2d day of May, 1910, and maintain in force thereafter 
during a period of not less than two years, a rate on car- 
load shipments of potatoes and onions in packages from 
Reno, Nev., to Alturas, Cal. which shall not exceed $12 
per ton, which rate is found by the Commission to be rea- 
sonable, as more fully and at large appears in and by said 
report of the Commission. 

And it is further ordered, That the said defendant be, 
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and it is hereby, authorized and directed, on or before the 
2d day of May, 1910, to pay unto complainant, BE. Lauer 
& Son, the sum of $148, with interest thereon at the rate 
of 6 per cent per annum from date of payment of freight 
charges, as reparation for unreasonable rates charged for 
the transportation of carload shipments of potatoes and 
onions in packages from Reno, Nev., to Alturas, Cal., which 
rates so charged have been found by this Commission to 
have been unreasonable, as more fully and at large appears 
in and by said report of the Commission. 


Controlled by Case Preceding 


Nos. 2650 and 2651. 
(17 I. C. C. Rep., 490.) 
BUNCH & TUSSEY 
vs. 
NEVADA-CALIFORNIA-OREGON RAILWAY. 
Submitted November 23, 1909. Decided February 7, 1910. 
Rate on potatoes and onions in packages, carloads, from Reno, 


Nev., to Alturas, Cal., found to be unreasonable. Reparation 
awarded, 





William P. Seeds for complainant. 

Dodge & Barry for defendant. 

Report of the Commission, 
KNAPP, Chairman. 

The above cases were heard together and will be dis- 
posed of in one report. On January 4, 1909, complainant 
shipped over the lines of defendant from Reno, Nev., to 
Alturas, Cal., a carload of potatoes weighing 24,000 pounds, 
and on March 10, 1909, a mixed carload of potatoes and 
onions in packages weighing 24,000 pounds. The aggre- 
gate weight of these shipments was 48,000 pounds, and a 
total sum of $384 was collected, at the rate of 80 cents 
per 100 pounds. It is alleged in the complaints that this 
charge was unreasonable because there was in effect at 
the time a lower combination of local rates, and because 
defendant charged only $6 per ton on the same traffic be- 
tween the same points in the opposite direction. Repara- 
tion is asked. 

These cases in all essential respects are similar to 
those decided by the Commission in E. Lauer & Son vs. 
Nevada-California-Oregon Ry., 17 I. C. C. Rep., 488. For 
the reasons therein stated we find that the rate exacted 
on these shipments was unreasonable and unjust to the 
extent at least that it exceeded $12 per ton, and that com- 
plainant is entitled to reparation in the sum of $96 with 
interest. 

An order will be entered accordingly. 





ORDER, 


At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 
7th day of February, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E, Clark, James S. Harlan, Commissioners. 

Nos. 2650 and 2651. 
BUNCH & TUSSEY 


vs. 
NEVADA-CALIFORNIA-OREGON RAILWAY. 

These cases being at issue upon complaints and 
answers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things. involved having been had, and the Commission hav- 
ing, on the date hereof, made and filed a report containing 
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its findings of fact and conclusions thereon: 

It is ordered, That the above-named defendant be, and 
it is hereby, authorized and directed, on or before the 2d 
day of May, 1910, to pay unto complainant, Bunch & 
Tussey, the sum of $96, with interest thereon at the rate 
of 6 per cent per annum from date of payment of freight 
charges, as reparation for unreasonable rates charged for 
the transportation of carload shipments of potatoes and 
onions in packages from Reno, Nev., to Alturas, Cal., which 
rates so charged have been found by this Commission to 
have been unreasonable, as more fully and at large appears 
in and by said report of the Commission, which said report 
is hereby referred to and made a part of this order. 


Reparation Denied Coast Shipments 


No. 2707. 
(17 I. C. C. Rep., 594.) 
W. P. FULLER & CO. 
vs. 
PITTSBURG, CHARTIERS & YOUGHIOGHENY RAIL- 
WAY COMPANY ET AL. 








No. 2787. 
AMERICAN OIL & PAINT COMPANY 
vs. 
ERIE RAILROAD COMPANY ET AL. 
Submitted Februarv 11, 1910. Decided February 17, 1910. 
Reparation denied on shipments of oil in barrels from New York, 
Cleveland and Minneapolis to San Francisco and Seattle, 
-as the rate charged was not found unreasonable. 
J. O. Bracken for complainants. 
E. W. Camp, Robert Dunlap and T. J. Norton for Atchi- 
son, Topeka & Santa Fe Railway company. 
E. W. Camp for Chicago Great Western Railway com- 
pany and receivers. 
F. C. Dillard, P, F. Dunne, C. W. Durbrow and W. F. 
Herrin for Union Pacific Railroad company, Southern Pa- 
cific company and others. 


Report of the Commission, 
PROUTY, Commissioner: 

The above complaints are brought for the recovery of 
reparation on account of the shipment of oil in barrels 
from New York, Cleveland and Minneapolis to San Fran- 
cisco and Seattle. The rates charged were in all cases $1 
per 100 pounds, and the complainants insist that they 
should have been 90 cents per 100 pounds. 

The shipments all moved between January 1, 1909, 
and June 1, 1909. Previous to January 1 the rate ap- 
plicable to similar shipments had been 90 cents and on 
June 1 that rate was restored. The complainants insist 
that the fact that the defendants had for mahy years 
maintained a rate of 90 cents, and that they restored that 
rate after a trial of the higher rate for five months, shows 
that the 90-cent rate was reasonable and that the higher 
rate was unreasonable. 

The defendants insist that the 90-cent rate has been 
forced by water competition; that it was found impossible 
to maintain the advance upon actual trial, owing to such 
competition, and that since this is a compelled rate its 
maintenance does not show the higher rate to be excessive. 
The evidence of the defendant tends strongly to support 
its contention. 

The Commission has several times examined these 
transcontinental rates from the territory covered by these 
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shipments to Pacific coast terminals and has reached the 
conclusion that such rates as a whole are strongly in 
fluenced by water competition. City of Spokane vs. N. P. 
Ry. Co., 15 I. C. C. Rep., 376. Both the courts and the 
Commission hold that a compelled rate cannot be taken 
as the standard by which to measure the reasonableness 
of a voluntary rate, hence the maintenance of the 90-cent 
rate has not the same significance as though it had not 
been influenced by water competition. 

The 90-cent rate was in effect when these petitions 
were brought, and is still in force. The petitions do not 
ask the establishment of a rate for the future. The future 
rate is not therefore in issue, and the only question before 
as relates to the payment of reparation. Under these 
circumstances we feel justified in confining our attention 
to the record made by the complainants, and upon that 
record we fail to find that the rate charged was unrea- 
sonable. The complaints will therefore be dismissed. 


Rates on Knobs Condemned 


No. 2786. 
(17 I. C. C. Rep., 585.) 
A. MERLE COMPANY 
vs. 
NEW YORK, NEW HAVEN & HARTFORD RAILROAD 
COMPANY ET AL. 
Submitted February 11, 1910. Decided February 14, 1910. 


Rate of $3 per 100 pounds on L. C. L. shipments of metal fur- 
niture knobs or trimmings from Grand Haven, Mich., Rome, 
N. Y., and Waterbury, Conn., to San Francisco, Cal., found 


unreasonable to the extent that it exceeded $2 per 100 pounds. 
Reparation ordered. 





J. O. Bracken for complainant. 

Edward W. Camp for Atchison, Topeka & Santa Fe 
Railway company. 

F. C. Dillard, P. F. Dunne and C. W. Durbrow for 
Southern Pacific company. 


Report of the Commission, 
COCKRELL, Commissioner: 

It is alleged in this complaint that the charge by 
defendants, $3 per 100 pounds, for transportation of 
thirty-two less-than-carload shipments of metal furniture 
knobs or trimmings from Grand Haven, Mich., Rome, 
N. Y., and Waterbury, Conn., to San Francisco, Cal., 
was unreasonable to the extent that it exceeded $2 per 
100 pounds. 

The shipments moved from February, 1908, to Febru- 
ary, 1909, inclusive, and aggregated in weight 22,612 
pounds, on which total charges of $678.18 were collected. 
Reparation is asked. 

While these shipments moved over different routes, 
they are all contained in the same complaint and will 
be disposed of in this report. 

This case is similar in all essential respects to the 
cases of A. Merle Co. vs. A., T. & S. F. Ry. Co., 17 
I. C. C. Rep., 471. Those cases were submitted on the 
pleadings and certain stipulations. It appeared therein 
that by a new tariff, effective December 6, 1909, the de- 
fendants in those cases and the defendants in these 
cases have made effective the less-than-carload com- 
modity rate of $2, so that it now covers shipments 
similar to those here in question. The $3 charge was 
the first-class rate applying on furniture and trimmings 
in less-than-carload lots. 

This case was not submitted on the pleadings for 
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the reason that certain of the defendants herein denied 
that the rate charged was umreasonable. It appears, 
however, that the New York Central & Hudson River 
and the Atchison, Topeka & Santa Fe have admitted 
that the charge exacted was unreasonable because the 
shipments were of the same material as those taking 
lower rates, and the carriers who did not so admit have 
become parties to the tariff which now makes the $2 
rate effective. At the hearing there was nothing intro- 
duced in evidence to show that metal furniture knobs 
or trimmings are not of the same material as brass 
shells and canopies for lighting fixtures, or that there 
was any transportation reason for a higher charge. The 
only difference between the two commodities appears 
to be the use to which they are put. 

Therefore, in view of the fact that the carriers have 
since voluntarily put into effect the rate applicable to 
shipments of this character for which complainant con- 
tends, and at least part of them acknowledge that the 
claim for reparation is a just one, and no reason appears 
why higher charges were made on these shipments, we 
find that brass furniture trimmings or knobs should not 
take higher rates than brass shells and canopies for 
lighting fixtures, and that a reasonable rate at the time 
of the movements referred to in this complaint was, and 
for the future will be, $2 per 100 pounds. We further 
find that the complainant is entitled to reparation on 
the said shipments in the sum of $226.12, with interest. 
Orders will be issued to the carriers parties to the 
routes over which the traffic moved to pay the amount 
of reparation to complainant on shipments in which 
they participated. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 8th day of February, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 

No. 2786. 
A. MERLE COMPANY 
vs. 

THE NEW YORK, NEW HAVEN & HARTFORD RAIL- 
ROAD COMPANY; THE NEW YORK CENTRAL & 
HUDSON RIVER RAILROAD COMPANY; MICHI- 
GAN CENTRAL RAILROAD COMPANY; ERIE 
RAILROAD COMPANY; CHICAGO & ERIE RAIL- 
ROAD COMPANY; GOODRICH TRANSIT COM- 
PANY; SOUTHERN PACIFIC COMPANY (MOR- 
GAN LINE); THE GALVESTON, HARRISBURG & 
SAN ANTONIO RAILWAY COMPANY; THE 
ATCHISON, TOPEKA & SANTA FE RAILWAY 
COMPANY, AND SOUTHERN PACIFIC COMPANY. 


This case being at issue upon complaint and an- 
Swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters 
and things involved having been had, and the Com- 
mission having, on the date hereof, made and filed a 
report containing its findings of fact and conclusions 
thereon, which said report is made a part hereof: 

It is ordered, That defendants, Goodrich Transit 
company and the Atchison, Topeka & Santa Fe Railway 
company, be, and they are hereby, authorized and di- 
rected, on or before the 15th day of April, 1910, to pay 
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unto the complainant, A. Merle company, the sum of 
$4.70, with interest thereon at the rate of 6 per cent 
per annum from date of payment of freight charges, 
as reparation for an unreasonable rate charged for the 
transportation of certain shipments of brass furniture 
knobs or trimmings from Grand Haven, Mich., to San 
Francisco, Cal., which rate so charged has been found 
by this Commission to have been unreasonable, as more 
fully and at large appears in and by said report of the 
Commission. 

It is further ordered, That defendants, the New York 
Central & Hudson River Railroad company, Michigan 
Central Railroad company and the Atchison, Topeka & 
Santa Fe Railway company, be, and they are hereby, 
authorized and directed, on or before the 15th day of 
April, 1910, to pay unto the complainant, A. Merle 
company, the sum of $81.55, with interest thereon at 
the rate of 6 per cent per annum from date of payment 
of freight charges, as reparation for an unreasonable 
rate charged for the transportation of certain shipments 
of brass furniture knobs or trimmings from Rome, N. 
Y., to San Francisco, Cal., which rate so charged has 
been.found by this Commission to have been unreason- 
able, as more fully and at large appears in and by said 
report of the Commission. 

It is further ordered, That defendants, the New 
York, New Haven & Hartford Railroad company, Erie 
Railroad company, Chicago & Erie Railroad company 
and the Atchison, Topeka & Santa Fe Railway company, 
be, and they are hereby, authorized and directed, on or 
before the 15th day of April, 1910, to pay unto the 
complainant, A. Merle company, the sum of $127.57, 
with interest thereon at the rate of 6 per cent per 
annum from date of payment of freight charges, as 
reparation for an unreasonable rate charged for the 
transportation of certain shipments of brass furniture 
knobs or trimmings from Waterbury, Conn., to San 
Francisco, Cal., which rate so charged has been found 
by this Commission to have been unreasonable, as more 
fully and at large appears in and by said report of the 
Commission. 

It is further ordered, That defendants, the New 
York, New Haven & Hartford Railroad company, South- 
ern Pacific company. (Morgan Line), the Galveston, Har- 
risburg & San Antonio Railway company and Southern 
Pacific company, be, and they are hereby, authorized and 
directed, on or before the 15th day of April, 1910, to 
pay unto the complainant, A. Merle company, the sum 
of $12.30, with interest thereon at the rate of 6 per 
cent per annum from date of payment of freight charges, 
as reparation for an unreasonable rate charged for the 
transportation of certain shipments of brass furniture 
knobs or trimmings from Waterbury, Conn.,to San Fran- 
cisco, Cal., which rate so charged has been found by this 
Commission to have been unreasonable, as more fully 
and at large appears in and by said report of the Com- 
mission. 

And it is further ordered, That said defendants, ac- 
cording as their various lines or routes may run, shall 
maintain in force for a period of not less than two 
years from December 6, 1909, rates for the transporta- 
tion of brass furniture trimmings, n. o. s., in less than 
carloads, from Grand Haven, Mich., from Rome, N. Y., 
and from Waterbury, Conn., to San Francisco, Cal., which 
shall not exceed $2 per 100 pounds. 
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Penitentiary Loses Hemp Case 





No. 1811. 
(17 I. C. C, Rep., 580.) 
F. O. HELLSTROM 

vs. 


NORTHERN: PACIFIC RAILWAY COMPANY. 
Submitted May 1%, 1909. Decided February 17, 1910. 


Rate of 50 cents per 100 pounds on hemp in carloads from Pacific 
coast terminals to Bismarck, N. D., not found to be dis- 
criminatory as compared with rate of 55 cents from same 
points to Chicago. 


Andrew Miller for complainant. 
Charles W. Bunn for defendant. 


Report of the Commission. 
PROUTY, Commissioner: 

The complainant is warden of the North Dakota 
penitentiary, and in his official capacity is engaged in 
the manufacture of binding twine from manila hemp at 
Bismarck, in that state. The rate of the defendant on 
hemp from Pacific coast terminals to Bismarck is 50 
cents per 100 pounds, in carloads; to Stillwater, Minn., 
and Chicago, Ill, 55 cents per 100 pounds. The com- 
plainant alleges that the rate to Bismarck is unlawful. 


The only evidence adduced in support of this conten- 
tion is that derived from an examination of the tariffs 
themselves. The distance from Seattle to Bismarck is 
approximately 1,468 miles; to Chicago, through Bis- 
marck, approximately 2,375 miles. Now, the complain- 
ant contends that if 55 cents is a reasonable rate to 
Chicago, 50 cents must be an excessive rate to Bis- 
marck. When the defendant handles hemp from Seattle 
to Chicago it hauls it to Minnesota Transfer, and there 
makes delivery to some connection. For this service it 
receives less than 50 cents per 100 pounds, and the 
complainant asserts that the Northern Pacific certainly 
ought not to charge more for the transportation to Bis- 
marck than it receives for its service to Minnesota 
Transfer. 


Hemp from the Philippines is brought into the Uni- 
ted States through Pacific coast ports, and is also taken 
via the Suez canal to the various ports upon the Atlantic 
seaboard and the Gulf of Mexico. The cost of water 
transportation is substantially the same to Pacific and 
Atlantic ports. 


Chicago is something less than 1,000 miles from 
both the gulf ports and most of the North Atlantic ports, 
while the distance from the Pacific ports is over 2,000 
miles. It is evident, therefore, that if the rail line lead- 
ing from the Pacific coast transports hemp to Chicago 
it must make a much lower rate per ton-mile than lines 
leading from the gulf and Atlantic ports, and the same 
thing is true in a less degree of Stillwater. 

This competitive condition at Chicago justifies the 
defendant in naming a rate from the Pacific coast to 
that point which is relatively lower than its rate to inter- 
mediate points at which the force of this competition 
is not felt, provided its rate to the more distant point 
{is not so low as to be unremunerative. We cannot find, 
in the present case, that a rate of 55 cents would be 
less than the cost of the service, and no claim is made 
that the rate from Seattle to Bismarck is unreasonably 
high. 

The complaint will therefore be dismissed. 
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No. 2485. 
(17 I. C. C. Rep., 587.) 
BLODGETT MILLING COMPANY 
vs. 
CHICAGO, MILWAUKEE & ST. PAUL RAILWAY COM- 
PANY ET AL. 


Submitted October 21, 1909. Decided February 17, 1910. 
Reparation awarded for the collection of unreasonable charges 


upon a carload of buckwheat shipped from Gobles, Mich., to 

Janesville, Wis. 

Frank H. Blodgett for complainant. 

William Ellis for Chicago, Milwaukee & St. Paul 
Railway company. 

O. E, Butterfield for Michigan Central Railway com- 
pany. 

Report of the Commission. 
LANE, Commissioner: 

On December 11, 1906, complainant shipped a car- 
load of buckwheat from Gobles, Mich., to Janesville, 
Wis., via the lines of the defendants, charges being 
assessed in accordance with the through rate of 21% 
cents per 100 pounds. Owing to a dispute between the 
shipper and the carriers as to the rate properly appli- 
cable, the freight charges were not paid until December 
12, 1908. The rate of 21144 cents per 100 pounds as 
applied is alleged to be unjust and unreasonable to the 
extent that it exceeds the combination of rates through 
Chicago, yielding a total through charge of 14 cents 
per 100 pounds. On August 6, 1907, the through rate 
was reduced to 14 cents per 100 pounds, the combina- 
tion upon Chicago as aforesaid. It appears, however, 
that on September 30, 1907, the 21144-cent rate was re- 
stored. 

Defendants admit the justice of the complaint and 
join in the request that reparation be awarded. By 
stipulation between the parties the complaint is sub- 
mitted for determination upon the pleadings. 

We find that the rate of 21% cents per 100 pounds 
assessed and collected on this shipment was unjust and 
unreasonable to the extent that it exceeds the rate of 14 
cents per 100 pounds as subsequently established. We 
find further that the rate to be observed by the de- 
fendants in the future for the transportation of buck- 
wheat in carloads from Gobles, Mich., to Janesville, 
Wis., should not exceed 14 cents per 100 pounds. Repa- 
ration will be awarded in the amount of $26.25 as 


claimed, with interest. An order will be issued ac- 
cordingly. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 
on the 17th day of February, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 

No. 2485. 
BLODGETT MILLING COMPANY 
vs. 

CHICAGO, MILWAUKEE & ST. PAUL RAILWAY COM- 
PANY AND MICHIGAN CENTRAL RAILROAD 
COMPANY. 

This case being at issue upon complaint and an- 
swers on file, and having been submitted by the parties 
upon the pleadings, and the Commission having, on the 
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date hereof, made and filed a report containing its find- 
ings of fact and conclusions thereon: 

It is ordered, That the above-named defendants be, 
and they are hereby, authorized and directed, on or be- 
fore the 15th day of April, 1910, to pay unto the com- 
plainant, Blodgett Milling company, the sum of $26.25, 
with interest thereon at the rate of 6 per cent per 
annum from December 12, 1908, as reparation for an 
unreasonable rate charged for the transportation of one 
carload of buckwheat from Gobles, Mich., to Janesville, 
Wis., which rate so charged has been found by this Com- 
mission to have been unreasonable, as more fully and at 
large appears in and by said report of the Commission, 
which said report is hereby referred to and made a part 
of this order. 

It is further ordered, That said defendants shall 
establish on or before said 15th day of April, 1910, and 
maintain in force thereafter during a period of not less 
than two years, a rate for the transportation of buck- 
wheat .in carloads from Gobles, Mich., to Janesville, 
Wis., which shall not exceed 14 cents per 100 pounds, 
which rate is found by the Commission to be just and 
reasonable, 


Misapplication of Rates; Refund 


Nos. 2287, 2337, 2395, 2655, 2656 and 2694. 
(17 I. C. C. Rep., 548.) 
LARROWE MILLING COMPANY 
vs. 
CHICAGO & NORTH WESTERN RAILWAY COMPANY 
ET AL. 
Submitted November 19, 1909. Decided February 7, 1910. 


1. Reparation awarded on certain shipments of sugar beet pulp 
from Janesville, Wis., to various destinations in the states 
of New York and Pennsylvania on the authority of Lar- 
rowe Milling Co. v. C. & N. W. Ry. Co. 171. C. C. Rep., 
443. 


2. As beet pulp is the residue or by-product of the process of 
extracting sugar from beets, the restriction of a rate to 
the transportation of beet pulp when intended “for the 
manufacture of sugar’ is irrelevant and meré surplusage, 
and is therefore held to be unreasonable because mislead- 
ing. 

Charles Staff for complainant. 

S. A. Lynde for Chicago & North Western Railway 
company. 

Charles B. Fernald for Pennsylvania Railroad com- 
pany, Pennsylvania company and Philadelphia, Baltimore 
& Washington Railroad company. 

Charles Heebner for Philadelphia & Reading Rail- 
way company. 

H. C. Martin for Grand Trunk Western Railway com- 
pany and Grand Trunk Railway Company of Canada. 

Charles McPherson, John C. Bills and Howard 
Streeter for Pere Marquette Railroad company. 

E. C. Clifton for Lehigh Valley Railroad company. 

John J. Beattie for Lehigh & Hudson River Railway 
company. 

H. A. Taylor and H. Murray Andrews for Erie Rail- 
road company. 

Report of the Commission. 

HARLAN, Commissioner: 

These six petitions were filed by the same com- 
Plainant, and all relate to shipments of sugar-beet pulp 
from Janesville, in the state of Wisconsin, to eastern 
destinations. The situation which they present in- 
volves the question of the applicability of a combination 
of rates to Waukesha, a point on the indirect line of 
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the Chicago & North Western 


railway to Chicago, 
whereas the shipments in some of the cases moved to 


the ‘latter point, as appears from the records herein, 


over the direct and shorter line of that carrier. Similar 
shipments were made in the case of Larrowe Milling 
Co. vs. C. & N. W. Ry. Co., ante, p. 443, and the views 
there expressed by the Commission must necessarily 
control our action on these records. As in that case 
we also here hold that the rates properly applicable 
were the combinations made up of the proportional rate 
of 3 cents to Waukesha and the grain-products rate 
from that point to the respective destinations. A mere 
statement of the facts with respect to the different ship- 
ments is all that will be necessary therefore to enable 
us to dispose of the complaints: 

Complaint No. 2287 embraces a shipment weighing 
34,364 pounds, which, on January 16, 1906, was for- 
warded to Doylestown, in the state of Pennsylvania. 
Charges were collected in the amount of $99.96, being 
at a combination rate of 29.09 cents per 100 pounds. 
We find that the combination lawfully applicable was 
made up of the 3-cent rate to Waukesha and a rate of 
15% cents beyond, thus entitling the complainant to a 
refund in the sum of $36.39. 

In the second of the above-entitled cases the ship- 
ment moved on December 15, 1905, to Cortland, in the 
state of New York. A combination rate of 26.09 cents 
per 100 pounds was assessed on a weight of 30,300 
pounds, collection being made in the amount of $79.05. 
We find that the correct basis was the combination on 
Waukesha of 17% cents, and that the complainant there- 
fore has been overcharged to the extent of $26.03. 

In complaint No. 2655 the shipment weighed 30,250 
pounds and moved to Mendenhall, in the state of Penn- 
sylvania, on December 31, 1905. Charges were collected 
at destination in the sum of $88, being at a combination 
rate of 29.09 cents per 100 pounds. With respect to this 
shipment we also find that the proper rate to have ap- 
plied was the combination of 18% cents based on Wau- 
kesha, and therefore a refund of $32.04 should be made 
to the complainant, 


Except as to one of the shipments involved in 
docket No. 2694, the three remaining complaints differ 
from the leading case and those just considered in that 
the various shipments moved during the effectiveness 
of a rule published by the Chicago & North Western 
line which restricted the application of the proportional 
rate of 3 cents to Waukesha to “beet pulp, C. L. (for the 
manufacture of sugar),” etc. The principal defendant 
offers no explanation of this restriction beyond the 
statement of its general attorney that it must have 
been incorporated in the tariff through error. It is 
stated by the complainant and admitted by that de- 
fendant that sugar-beet pulp, as a merchantable com- 
modity, is simply a by-product resulting from the manu- 
facture of sugar from beets, and therefore the restric- 
tion in question is meaningless and without force. The 
Chicago & North Western was evidently in error in 
publishing the rule, and that the restriction was re- 
garded as having no influence upon the rate is shown 
by the fact that in one of these cases it appears that 
the 3-cent proportional rate was charged and collected. 
In view of the nature of the commodity the restriction 
of the rate to the transportation of beet pulp when in- 
tended “for the manufacture of sugar” would, if strictly 
applied, amount virtually to a ‘cancelation of the rate 
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altogether, for, as above explained, beet pulp is what 
is left after the sugar has been extracted from the 
beets. We therefore hold that the restriction was ir- 
relevant and mere surplusage and unreasonable because 
misleading; and we are fortified in this view by the 
fact that the tariff has since been amended so as to 
eliminate the restriction. 

In docket No. 2395 is involved a shipment weighing 
48,400 pounds, forwarded to Warwick, in the state of 
New York, on March 19, 1906. Charges seem to have 
been collected on the basis of the proportional rate of 3 
cents to Waukesha and the class rate of 25 cents be- 
yond. We find that the proper rate to have applied for 
the haul east of Waukesha was, under the published 
tariffs, the grain products rate of 17% cents. The com- 
plainant is therefore entitled to a refund of $36.30. 

The shipment covered by docket No. 2656 moved on 
March 23, 1906, to Eltonburg, in the state of Pennsyl- 
vania. It weighed 30,250 pounds, and the charges 
thereon were prepaid at a rate of 28.8 cents per 100 
pounds. The combination on Waukesha yielded a 
through rate of 17% cents, and on this basis the com- 
plainant is entitled to a refund in the amount of $34.18. 

Complaint No. 2694 embraces three carloads of beet 
pulp shipped on February 23, 26, and January 2, 1906, 
to Bird-in-Hand, Mountville and Windber, respectively, 
all in the state of Pennsylvania. On the shipment to 
Bird-in-Hand, weighing 35,332 pounds, there was col- 
lected $69.61, equivalent to a rate of 19.73 cents per 100 
pounds; on the shipment to Mountville $59.60 was col- 
lected, based on a rate of 19.7 cents and a weight of 
30,250 pounds; and on the shipment to Windber the car- 
riers collected $66.78, being at the rate of 18.9 cents 
on 35,332 pounds, We find that the correct combina- 
tions to have applied were 18%, 18% and 17% cents per 
100 pounds, respectively, and that the complainant is 
entitled to refunds on the respective shipments in the 
amounts of $4.25, $3.64 and $4.95. 

As to some of these shipments we have been unable 
to ascertain definitely on just what basis the combina- 
tions charged were made up, and therefore if there exist 
any undercharges or overcharges the defendants should, 
in complying with our order, participate in the refunds 
according to the divisions to which each is lawfully 
entitled. 

It may be well to state that although these com- 
plaints were not filed formally with the Commission un- 
til 1909, they were presented to the Commission by the 
complainant on January 7 and 9, 1908, within the two- 
year period from the date of the payment of the freight 
charges. 

An order will be entered directing payment, with 
interest, of the amounts herein found to be due the 
complainant. As the record in case No. 2656 indicates 
that the Pere Marquette Railroad company did not par- 
ticipate in the movement, that complaint will be dis- 
missed with respect to that defendant. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 
on the 7th day of February, A. D. 1910, 

Present: Martin A. Knapp, Judson C, Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 


Vol. V, No. 11 






No. 2287. 
THE LARROWE MILLING COMPANY 


vs. 

CHICAGO & NORTH-WESTERN RAILWAY COM.- 
PANY; GRAND TRUNK WESTERN RAILWAY 
COMPANY; GRAND TRUNK RAILWAY COMPANY 
OF CANADA; LEHIGH VALLEY RAILROAD COM- 
PANY, AND PHILADELPHIA & READING RAII- 
WAY COMPANY. - 

No. 2337. 
SAME 
vs. 

CHICAGO & NORTH-WESTERN RAILWAY  COM.- 
PANY; GRAND TRUNK WESTERN RAILWAY 
COMPANY; GRAND TRUNK RAILWAY COMPANY 
OF CANADA, AND LEHIGH VALLEY RAILROAD 
COMPANY, 

No. 2395. 
SAME 
vs. 

CHICAGO & NORTH-WESTERN RAILWAY COM- 
PANY; PERE MARQUETTE RAILROAD COM- 
PANY; ERIE RAILROAD COMPANY, AND THE 
LEHIGH & HUDSON RIVER RAILWAY COMPANY. 

No. 2655. 
SAME 
. vs. 

CHICAGO & NORTH-WESTERN RAILWAY COM- 
PANY; PENNSYLVANIA COMPANY; THE PENN- 
SYLVANIA RAILROAD COMPANY, AND PHILA- 
DELPHIA, BALTIMORE & WASHINGTON RAIL- 
ROAD COMPANY. 

No. 2656. 
SAME 
vs. 

CHICAGO & NORTH-WESTERN RAILWAY COM- 
PANY; PERE MARQUETTE RAILROAD COMPANY; 
PENNSYLVANIA COMPANY, AND THE PENNSYL- 
VANIA RAILROAD COMPANY. 

No. 2694. 
SAME 
vs. 
SAME, 

These cases being at issue upon complaints and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, 
which said report is made a part hereof: 

It is ordered, That the above-named defendants in 
case No. 2287 be, and they are hereby, authorized and 
directed, on or before the 15th day of April, 1910, to 
pay unto the complainant, The Larrowe Milling com- 
pany, the sum of $36.39, with interest thereon at the 
rate of 6 per cent per annum from January 19, 1906, as 
reparation on account of an overcharge in rate on one 
earload of sugar-beet pulp shipped from Janesville, Wis., 
to Doylestown, Pa., which rate so charged has been 
found by this-commission to have been unreasonable, a 
more fully and at large appears in and by said report 
of the Commission. 

It is further ordered, That the above-named defend- 
ants in case No. 2337 be, and they are hereby, authorized 
and directed, on or before the 15th day of April, 1910, to 
pay unto the complainant, The Larrowe Milling com- 
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pany, the sum of $26.03, with interest thereon at the rate 
of 6 per cent per annum from January 10, 1906, as repa- 
ration on account of an overcharge in rate on one car- 
load of sugar-beet pulp shipped from Janesville, Wis., to 
Cortland, N. Y., which rate so charged has been found 
by this Commission to have been unreasonable, as more 
fully and at large appears in and by said report of the 
Commission. 

It is further ordered, That the above-named de- 
fendants in case No. 2395 be, and they are hereby, 
authorized and directed, on or before the 15th day of 
April, 1910, to pay unto the complainant, The Larrowe 
Milling company, the sum of $36.30, with interest thereon 
at the rate of 6 per cent per annum from April 20, 
1906, as reparation on account of an overcharge in rate 
on one carload of sugar-beet pulp shipped from Janes- 
ville, Wis., to Warwick, N. Y., which rate so charged 
has been found by this Commission to have been unrea- 
sonable, as more fully and at large appears in and by 
said report of the Commission. 

It is further ordered, That the above-named de- 
fendants in case No. 2655 be, and they are hereby, au- 
thorized and directed, on or before the 15th day of 
April, 1910, to pay unto the complainant, The Larrowe 
Milling company, the sum of $32.04, with interest thereon 
at the rate of 6 per cent per annum from January 15, 
1906, as reparation on account of an overcharge in rate 
on one carload of sugar-beet pulp shipped from Janes- 
ville, Wis., to Mendenhall, Pa., which rate so charged 
has been found by this Commission to have been un- 
reasonable, as more fully and at large appears in and 
by said report of the Commission. 

It is further ordered, That the above-named defend- 
ants in case No, 2656 be, and they are hereby, authorized 
and directed, on or before the 15th day of April, 1910, to 
pay unto the complainant, The Larrowe Milling com- 
pany, the sum of $34.18, with interest thereon at the 
rate of 6 per cent per annum from April 1, 1906, as 
reparation on account of an overcharge in rate on one 
carload of sugar-beet pulp shipped from Janesville, Wis., 
to Eltonburg, Pa., which rate so charged has been found 
by this Commission to have been unreasonable, as more 
fully and at large appears in and by said report of the 
Commission. 

~ It is further ordered, That the complaint in said 
case No. 2656 as to the Pere Marquette Railroad com- 
pany be, and it is hereby, dismissed. 

And it is further ordered, That the above-named 
defendants in case No. 2694 be, and they are hereby, 
authorized and directed,.on or before the 15th day of 
April, 1910, to pay unto the complainant, The Larrowe 
Milling company, the sum of $12.84, with interest thereon 
at the rate of 6 per cent per annum from March 15, 
1906, as reparation on account of overcharges in rates 
on three carloads of sugar-beet pulp shipped from Janes- 
Ville, Wis., one carload each to Bird-in-Hand, Pa., 
Mountville, Pa., and Windber, Pa., which rates so 
charged have been found by this Commission to have 
been unreasonable, as more fully and at large appears 
in and by said report of the Commission. 


GOULD ROADS SHOW GOOD CAR LOADING. 

February car loading on the Wabash showed 195,489 
cars against 159,090 a year ago. Loading on the Missouri 
Pacific gained 12 per cent, while other lines in the Gould 
8system also showed up well. 
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SUPREME COURT DECISIONS 


Railroads Victors in Two Important Cases against In- 
terstate Commerce Commission; Opinions in Full 


Commission Loses Gateway Case 


SUPREME COURT OF THE UNITED STATES. 
No. 570.—October Term, 1909. 
The Interstate Commerce Com-> Appeal from the Cir- 
mission, Appellant, cuit Court of the 
vs. f United States for the 
Northern Pacific Railway Com- District of Minne- 


pany. sota. 
{March 7, 1910.] 





Ms. Justice Holmes delivered the opinion of the court. 

This is a bill to restrain the enforcement of an order 
of the Interstate Commerce Commission. 16 I. C. C. 
Rep., 300. A preliminary injunction was granted by four 
circuit judges, on the ground that the Commission had 
exceeded its powers, and the case was brought here by 
appeal. The order was made in a proceeding instituted 
by the Commission upon its own motion, and required 
the establishment of through routes and joint rates, for 
passengers and their baggage, east and west, from and 
to points on the Chicago & Northwestern railway be- 
tween Chicago and Council Bluffs, Ia., inclusive; and 
from and to points on the Union Pacific railroad be- 
tween Colorado common points and Omaha, Neb., and 
Kansas City, Mo., inclusive; via Portland, Ore.; to and 
from points on the Northern Pacific railway between 
Portland and Seattle. The joint rates are to be the 
same as the present rates between the same points via 
the Northern Pacific road and its connections. This 
order concerns passenger travel in one direction only. 
It does not affect round trips, and it does not deal with 
freight. 

The points between Portland and Seattle can be 
reached from the places mentioned at the other end of 
the route, by way of the Northern Pacific alone from 
St. Paul, or by way of the Chicago, Burlington & Quincy, 
to Billings, Mont., and then by the Northern Pacific for 
the last thousand miles; the Chicago, Burlington & 
Quincy being jointly owned and controlled by the North- 
ern Pacific and the Great Northern roads. But an aver- 
age of 8,000 persons a year goes by way of the Union 
Pacific to Portland, where, to go further, passengers have 
to change to the Northern Pacific line. Under present 
arrangements the Union Pacific issues a coupon with its 
tickets, entitling the holder to a first-class passage on 
from Portland, but he has to exchange the coupon for 
a ticket, to recheck his baggage, and to pay the addi- 
tional Pullman fare. The effect of the order is to put 
the Union Pacific on an equal footing with the Northern 
Pacific in the use, for through travel, of the road be- 
longing to the latter between Portland and Seattle. It 
is said that this road, with the expensive terminals of 
the Northern Pacific at Tacoma and Seattle, would not 
be supported by local business, but depends on the traf- 
fic of the whole Northern Pacific system. Therefore 
the Northern Pacific objects to the order and brings this 
bill. 
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The authority of the Commission to establish through 
routes and joint rates is conditioned by the proviso that 
‘no reasonable or satisfactory through route exists.’ Act 
of June 29, 1906, c. 3591, sec. 4. 34 Stat., 589. It is 
urged that this condition is addressed-only to the opin- 
ion of the Commission and cannot be re-examined by 
the courts as a jurisdictional fact. The difficulty of dis- 
tinguishing between a rule of law for the guidance of 
a court and a limit set to its power is sometimes con- 
siderable. Words that might seem to concern jurisdic- 
tion may be read as simply imposing a rule of decision, 
and often will be read in that way when dealing with a 
court of general powers. Fauntleroy vs. Lum, 210 U. S., 
230, 235. But even in such a case there’ may be a dif- 
ference of opinion, ibid. 245, and when we are dealing 
with an administrative order that seriously affects prop- 
erty rights, and does so by way rather of fiat than of 
adjudication, there seems to be no reason for not taking 
the proviso of the statute in its natural sense. See In- 
terstate Commerce Commission vs. Illinois Central R. R. 
Co., 215 U. S., 452, 470. 

We are of opinion then that the Commission had 
no power to make the order if a reasonable and satis- 
factory through route already existed, and that the exist- 
ence of such a route may be inquired into by the courts. 
How far the courts should go in that inquiry we need 
not now decide. No doubt in complex and delicate cases 
great weight at least would be attached to the judgment 
of the Commission. But in the present instance there is 
no room for difference as to the facts, and the majority 
of the Commission plainly could not and would not have 
made the declaration in their order that there was no 
such through route, but for a view of the law upon 
which this court must pass. It is admitted that the 
Northern Pacific route is shorter than that of the Union 
Pacific by way of Portland and the running time some- 
what less, and it is added by the majority that the 
‘passenger goes in as good a car and is provided with 
as good a berth and as good a meal.’ 

There is some suggestion that at times the northern 
route may not be as good as the southern, although at 
other times it may be better, but the ground of the 
order avowedly was that the personal preferences of 
many travelers is to go by the southern way. If they 
do, it is said, they can select from a great variety of 
routes as far as Ogden, Utah, they can visit cities not 
reached by the northern lines, they can search over 
a wide area for homesteads, they can behold the nattral 
beauties that may be rivaled but not repeated on the 
other roads. It appears to us that these grounds do not 
justify the order. The most that can be said by them 
is that they are reasons for desiring a second through 
route, but they are not reasons warranting the declara- 
tion that ‘no reasonable or satisfactory through route 
exists.’ Obviously that is not true, except by an artifi- 
cial use of words. It cannot be said that there is no 
such route, because the public would prefer two. The 
condition in the statute is not to be trifled away. Ex- 
cept in case of a need such as the statute implies, the 
injustice pointed out by the chairman in his dissent is 
not permitted by the law. 

Decree affirmed. 
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Injunction in Rahway Case Upheld 


SUPREME COURT OF THE UNITED STATES. 
No. 362.—October Term, 1909. 
The Interstate Commerce Com->) Appeal from the Cir. 
mission, Appellant, cuit Court of the 


vs. United States for the 
The Delaware, Lackawanna & -Southern District of 
Western Railroad Company. New York. 


{March 7, 1910.] 

Mr. Justice Holmes delivered the opinion of the court. 

This is a bill in equity brought by the plaintiff, ap- 
pellee, to prevent the enforcement of an orfler made by 
the appellant, requiring the plaintiff to establish a 
switch connection with the Rahway Valley Railroad coun- 
pany’s road. 141. C. C. Rep., 191. The order was made 
on June 24, 1908, under the Act to Regulate Commerce, 
February 4, 1887, c. 104, sec. 1, 24 Stat., 379, as amended 
by the Act of June 29, 1906, c. 3591, sec. 1, 34 Stat., 584. 
Then this bill was brought; the attorney-general filed a 
certificate that the case was of general public impor- 
tance; Act of June 29, 1906, c. 3591, sec. 5, 34 Stat., 590; 
Act of February 11, 1903, c. 544, sec. 1, 32 Stat., 823. 
the Interstate Commerce Commission demurred; the 
case was brought up before three circuit judges; a pre- 
liminary injunction was issued on the ground that the 
appellant, the Interstate Commerce Commission, had ex- 
ceeded its power, and an appeal was taken at once and 
directly to this court as allowed by the Act of 1906. 
166 Fed. Rep., 498. 

The Rahway Valley road is about ten miles long. 
It runs southeasterly from Summit through Kenilworth 
to Roselle, its terminus on the Lehigh Valley railroad, 
and also southwesterly from Kenilworth to Aldene, its 
terminus on the Central Railroad of New Jersey, all the 
places named being in New Jersey. The Delaware, 
Lackawanna & Western Railroad company, the appellee, 
is a common carrier subject to the acts of Congress 
regulating commerce. Between Denville, N. J., and 
Hoboken, it has two branches or lines, the northerly, 
the Boonton branch, being devoted specially to freight, 
the southerly, the Morris and Essex line, devoted as ex- 
clusively as may be to passenger traffic. This southerly 
branch passes through Summit, and the Rahway Valley 
Railroad company petitioned for and got an order re- 
quiring the appellee to make a switch connection with 
its road at that place. As the order interferes with the 
just stated policy of the appellee as to its southerly line, 
it resisted the petition and brought this suit. 

The material part of the Act of Congress upon which 
the Commission relies is as follows: 

“Any common carrier subject to the provisions of 
this Act, upon application of any lateral, branch line of 
railroad, or of any shipper tendering interstate traffic for 
transportation, shall construct, maintain and operate 
upon reasonable terms a switch connection with any 
such lateral, branch line of railroad, or private sidetrack 
which may be constructed to connect with its railroad. 
where such connection is reasonably practicable and 
can be put in with safety and will furnish sufficient busi- 
ness to justify the construction and maintenance of the 
same; and shall furnish cars for the movement of su 
traffic to the best of its ability without discrimination in 
favor of or against any such shipper. If any commo. 
carrier shall fail to install and operate any such switc) 
or connection as aforesaid, on application therefor in 
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writing by any shipper, such shipper may make com 
plaint to the Commission, as provided in section thirteen 
of this Act, and the Commission shall hear and investi- 
gate the same and shall determine as to the safety and 
practicability thereof and justification and reasonable 
compensation therefor, and the Commission may make 
an order, as provided in section fifteen of this Act, . di- 
recting the common carrier to comply with the provi- 
sions of this section in accordance with such order, and 
such order shall be enforced as hereinafter provided for 
the enforcement of all other orders by the Commission, 
other than orders for the payment of money.” 

The question is raised whether the Rahway road is 
a ‘lateral, branch line of railroad’ relatively to the ap- 
pellee. There certainly is force in the contention that 
the words of the statute mean a railroad naturally tribu- 
tary to the line of the common carrier ordered to make 
the connection, and dependent upon it for an outlet to 
the markets of the country, which, according to the bill, 
the Rahway road is not. There is force in the argument 
that a road already having connection with the roads of 
two carriers subject to the Act and having joint routes 
and through rates with them cannot be regarded as a 
lateral, branch line of railroad of another road situated 
like the appellee. On the other hand, it would be going 
far to lay down the universal proposition that a feeder 
might not be a lateral, branch road of one line at one 
end and of another at the other. We leave this doubiful 
question on one side because we agree with the circuit 
judges in the considerations upon which they decided 
the case. 

The statute creates a new right not existing outside 
of it. Wisconsin, Minnesota & Pacific Railroad Cc. vs. 
Jacobson, 179 U. S., 287, 296. It is plain from the pro- 
visions of the Act, the history of the amendments and 
justice, that the object was not to give a roving com- 
mission to every road that might see fit to make a 
descent upon a main line, but primarily, at least, to pro- 
vide for shippers seeking an outlet either by a private 
road or a branch. The remedy given by the section 
creating the right is given only on complaint by the 
shipper. We are of opinion that the remedy is exclu- 
sive, on familiar principles, and that the general powers 
given by other sections cannot be taken to authorize a 
complaint to the Commission by a branch railroad com- 
pany under section 1. If they were applicable to a 
branch road they would have been equally applicable to 
shippers, and there was no more reason to mention com- 
plaints by shippers than by others. The argument that 
shippers were mentioned to insure their rights in case 
of a refusal to connect with a lateral line-is excluded 
by the form of the statute, which obviously is providing 
the only remedy that Congress has in mind. It may or 
may not be true that the distinction is not very effective, 
but it stands in the law and must be accepted as the 
limit of the Commission’s power. 

Decree affirmed. 


NO CHANGE IN LAKE-AND-RAIL RATES. 

New York, March 11.—It is announced that there will 
be no change in the lake-and-rail rates to Chicago this 
season. It is said that the only possibility of disturbance 
would come through a general readjustment of domestic 
and import rates as a result of the agitation of various 
commercial organizations, and that even this would not 
affect schedules before the close of the navigation season. 
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COMMISSION WINS AND LOSES 


One Circuit Court Upholds Order in Willamette 
Valley Case; Another Permanently Enjoins 
Mandate in Elevation Decisions 


Reduced Lumber Rates to Stand 


IN THE CIRCUIT COURT OF THE UNITED STATES, 
NINTH JUDICIAL CIRCUIT, NORTHERN DISTRICT 
OF CALIFORNIA, 

SOUTHERN PACIFIC COMPANY ET AL. 

vs. 

INTERSTATE COMMERCE COMMISSION, 
Before Gilbert, Ross and Morrow, Circuit Judges. 
Ross, Circuit Judge, delivered the opinion of the 

court. 

This suit was brought to enjoin the enforcement of a 
rate of $3.40 fixed by the Interstate Commerce Commission 
on rough green fir lumber and laths carried by the com- 
plainant railroad companies from certain points in the 
Willamette valley, in Oregon, to San Francisco and ad- 
jacent points—the Southern Pacific company having on the 
18th day of April, 1907, advanced its theretofore established 
rate on such lumber for such haul from $3.10 to $5.00 per 
ton. The pleadings, as changed since the cause was last 
presented to the court, no longer raise the point, then 
made, that the rates so fixed were below the cost of trans- 
porting the lumber. 

It is well established law that the fixing of the rates to 
be charged by public service corporations is a legislative 
function, from which it necessarily follows that when Con- 
gress, as it did, conferred upon the Interstate Commerce 
Commission the power, in causes properly brought before 
it, to determine what are and should be reasonable rates 
to be charged by the carriers of interstate commerce, its 
action in the premises is conclusive upon the courts, 
subject of course always to the inhibitions of the Constitu- 
tion of the United States, which protect such companies, 
like everybody else, against confiscatory rates. In the case 
in hand, the main point relied upon by the counsel for the 
complainants at the bar was that it appears upon the face 
of the findings and decision of the Commission itself that it 
did not fix the rate of $3.40 on the lumber in question as a 
reasonable rate, in and of itself, but only as a reasonable 
rate in view of the conduct of the railroad company, under 
and by reason of which the complainants established their 
mills and produced the traffic. We do not so interpret the 
findings and report of the Commission. It appears that the 
rates so fixed by the railroad company as an inducement 
to the lumbermen of the Willamette valley to establish 
mills there for the production of lumber for transportation 
to San Francisco and other points was $3.10, which rate 
was continued for a number of years, and under which 
numerous mills were established by the lumbermen and a 
large amount of lumber produced by them and transported 
by the railroad companies. In respect to that matter, what 
the case shows is thus briefly stated by the Interstate Com- 
merce Commission: 








Previous to 1898 no lumber was cut in that valley except 
such as was necessary to supply the local consumption. The 
ocean could only be reached at Portland upon the north after 
a rail haul of considerable length and upon a “omparatively high 
rate, so that lumber cut in the Willamette valley could not find 
a market by water in competition with that produced in Port- 
land. The rate to the south was so high as to prohibit ship- 
ments in that direction in competition with water carriage from 
Portland. About 1898 the Southern Pacific company became 







convinced that it ought to adopt a policy which would develop 
the lumber industry along its lines in the Willamette valley. At 
that time it had no affiliation with the Union Pacific railroad or 
its allied lines, and therefore could obtain no outlet for this lum- 
ber through the Portland gateway. Sine both the Oregon Rail- 
road & Navigation company and the Northern Pacific company 
had extensive lumber interests of their own which they were 
bound to protect, the only possible market was to the south and 
to points in the east reached via the south. 

For several years rates had been in effect from Puget Sound 
territory and from Portland to Utah, Colorado and other east- 
ern destinations. In order that lumber produced in the Willa- 
mette valley might be given a market in competition with 
Washington and Portland mills in this territory it must go south 
to Sacramento and east over the lines of the Southern Pacific. 
There was also an extensive market in San Francisco and ad- 
jacent territory. This market could be reached from Portland 
and from points upon Puget Sound bv water, and lumber arriv- 
ing at San Francisco by water could there be loaded upon the 
cars and shipped by rail to nearby interior points and to the 
eastern points above mentioned. In order, therefore, to give 
this lumber of the Willamette valley a market it was absolutely 
essential to establish a rate from that territory to San Francisco 
which was fairly equivalent to the water rate from Portland and 
from corresponding points. This was perfectly understood by 
all parties and the determination of the Southern Pacific was 
to do precisely this thing. 

What actually occurred in that valley can be best shown by 
considering the history of the operations of the Booth-Kelly com- 
pany, which was the first operator in the field and which is to- 
day the largest producer of lumber in that region. In 1897 Mr. 
Booth was running a mill in the southern part of Oregon for the 
eutting of pine, which is used mainly for sash and doors and 
cabinet purposes. An opportunity presented itself to lease a mill 
which had just been constructed for the manufacture of fir, and 
the Southern Pacific company applied to him, stating that a 
determination had been reached to make this lower rate and 
asking him to lease this mill. At that time the merchantability 
of Oregon fir in competition with Puget Sound fir and other 
lumber had not been demonstrated, but Mr. Booth, believing that 
the experiment was worth trying, leased this mill for a year and 
the railroad company put in a rate of $5.10 per ton. 

An actual test showed Mr. Booth that this lumber would sell 
in competition with other fir in the San Francisco market and 
also convinced him that he could profitably manufacture upon the 
rate proposed. He therefore entered into negotiations with the 
Southern Pacific company for the purchase of a tract of timber 
land embracing about 17,000 acres. In order to reach this land 
it was necessary to construct a railroad some 20 miles in length, 
which the Southern Pacific undertook to do upon condition that 
Mr. Booth should ship over the road, for the first year, a certain 
number of «arloads of lumber, that he should pay an arbitrary 
rate of so much per ton over this branch road, and that he 
also should take off the lumber from the tract in question within 
a given time. 

Mr. Booth testified—and there can be no doubt of the fact— 
that previous to the making of this contract and as the basis of 
all his operations it was understood between him and the rail- 
road company that a rate to San Francisco should be put in 
and maintained which was fairly equivalent to the water rate 
from Portland, and that he should also be given a rate via 
Sacramento to various eastern points in Idaho, Utah and Colo- 
rado. In accordance with this understanding the Southern 
Pacific established in 1899 a rate of $3.10 per ton upon lumber to 
San Francisce and bay points. This original rate applied to all 
kinds of lumber, both green and dry. At first it was only 
applicable to the section in which the Booth mills were located, 
but was very soon extended to the entire Willamette valley, 
including Portland. am 

Under the stimulus of this rate the humber business in the 
Willamette Valley rapidly developed. The Booth-Kelly com- 
pany extended its own operations and many other mills sprang 
up, until, in 1904, that industry had reached very considerable 
proportions. 


In the latter part of 1903 the $3.10 rate was withdrawn trom 
Portland, and in January, 1904, it was withdrawn from the en- 
tire Willamette valley, a rate of $5 being established instead. 
The testimony in this case shows that the effect of the putting 
in of the $5 rate was, or would have been if continued, to 
practically suspend the operations of these mills. They made 
this representation with great earnestness to the Southern Pa- 
cific company, and finally the leading officials of that company, 
among others its chief traffic director, visited the scene of these 
operations. As a result of this personal inspection and after 
further consideration that company announced that while the 
rate never ought to have been made at the outset, inasmuch as it 
had been, that company would continue it for the future, but 
would limit it to rough lumber shipped green. Acting upon this 
announcement, the Southern Pacific company did, in May, 1904, 
make effective once again this rate of $3.10, which was now, 
however, applied not to all lumber, but only to rough green fir 
lumber and lath. 


As showing the importance which lumber manufacturers in 
this region attached to the $3.10 rate, what occurred at the time 
this rate was withdrawn in 1904 in a particular instance may be 
mentioned. A certain operator who owned one mill already had 
arranged, in the year 1903, to purchase a considerable quantity 
of timber and to erect a large mill. When rumors of the with- 
drawal of the $3.10 rate became rife he suspended his negotia- 
tions, but after the rate was re-established. in 1904, believing 
from what the officials of the Southern Pacific had said to him 
that this company had now finally determined upon the mainte- 
nance of this rate as a permanent policy. he purchased his land 
and resumed the building of his mill, and has since constructed 
still another mill and purchased some 800,000,000 feet of timber. 

There can be no question but what the existence of this in- 
dustry in anything like its present proportions in the Willamette 
valley is almost entirely due to the establishment of this $3.10 
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rate. Without it the mills would not have been built nor the 
timber which these operators own purchased, nor could the busi- 
ness have been profitably conducted during recent years upon 
the present date of $5 per ton. The complainants insist that a 
maintenance of the present rate will shut up their mills and 
very largely depreciate their timber investments. 

There are some 250 mills in the Willamette valley, not in- 
cluding Portland, with a capacity of perhaps 1,300,000,000 feet 
per annum, although the actual cut of these mills has never 
exceeded in any one year 1,000,000,000 feet, of which about two- 
thirds is shipped out by rail over the lines of the defendants, the 
balance being eonsumed locally. A considerable part of this 
so-called local consumption is purchased by the railroad itself 
for its own use. The Booth-Kelly company manufacture nearly 
one-seventh of the entire output of the valley and there are two 
or three other large operators, but the great majority of these 
mills are small, with a capacity of from 10,000 to 20,000 feet in 
ten hours, 

Green fir lumber weighs about 3,300 pounds to the 1,000 feet, 
and therefore an advance of $1.90 per ton would be equivalent to 
$3.13% per 1,000 feet. The profit in manufacturing lumber in 
the Willamette valley during the last seven or eight years has 
probably ranged from $1.50 to $2.50 per 1,000. These profits have 
often been greater and often less, but the above are perhaps the 
fair average limits. Most operators in this section own their 
own timber, but stumpage is frequently bought, and has ranged 
from 25 cents to $1 per 1,000. In arriving at the above profit 
stumpage is always charged as a cost of production. The Booth- 
Kelly company charges itself for stumpage 50 cents per 1,000, 
although under the priee at which that company bought its land 
the actual cost would be somewhat less. If the cost of stumpage 
should be eliminated the profits would be increased by 50 cents 
per 1,000 feet. It will be seen, therefore, that this advance in 
the freight rate exceeds by considerable the average profit of 
manufacture in the Willamette valley plus the price of stumpage. 

This lumber competes with that produced at Portland and 
shipped from Portland by water to San Francisco. It was not 
denied that in the past Portland lumber had successfully met 
lumber from the Willamette valley in San Francisco upon the 
former rates of transportation. The rate from the Willamette 
valley is now increased by more than the profit in the manu- 
facture of this lumber. There can be but one result—lumber 
reaching San Francisco by water must supplant that from the 
Willamette valley in the San Francisco market. 

The rate of $3.10 was intended to meet the water rate from 
Portland and applied only at San Francisco and other bay points 
which could be reached by water. Lumber from Portland to an 
interior destination must be loaded upon the cars at the water 
line and transported by rail to the interior point. Lumber from 
the Willamette valley to the same interior point was charged the 
$3.10 rate to San Francisco plus the local rail rate from San 
Francisco to destination, thus maintaining the competitive equal- 
ity between Portland and the Wilamette. It will be seen, 
therefore, that the $3.10 rate gradually increased as the distance 
from San Francisco bay increased, until the $5 limit was reached. 
The present rate of $5 applies to all the territory which could 
formerly be reached at $5 and less. Hence the advance to points 
distant from San Francisco bay is less than $1.90 per ton by a 
gradually diminishing amount until it reaches the old $5 limit. 

It will also be remembered that the Willamette valley now 
has an outlet to eastern destinations via Portland. When this 
original rate was established there could be no movement 
through the Portland gateway and a rate was made to eastern 
destinations via Sacramento. The movement to the south over 
the Siskiyou and afterwards to the east over the Sierra Nevada 
was extremely expensive, and when the Southern Pacific and the 
Union Pacific became united in 1901 joint rates were established 
for the movement of this lumber through Portland over the 
Union Pacific lines, where the. grades were much easier and 
the cost of operation much less. These mills therefore reach 
to-day, via Portland, the same eastern destinations which they 
formerly reached via Sacramento, These rates from the Willa- 
mette valley to various eastern points are the same as from 
Portland, as a rule, and usually the same as from mills in 
Washington upon the west of the Cascades. Those rates have 
also been advanced and proceedings are pending before the 
Commission for a restoration of the original rates, but the ques- 
tions involved are entirely distinct from this. The defendant ap- 
parently concedes that whatever rate is established to eastern 
points from Portland should also be conceded these Willamette 
valley mills. 

It follows, therefore, that the effect of this advance is to shut 
up, as to the Willamette valley, the San Francisco market, and 
to limit the market in the vicinity of San Francisco. All other 
markets are open to these mills to exactly the same degree that 
they have been in the past. What, then, is the effect of with- 
drawing that particular market? 


The timber cut at these Willamette mills is known as Oregon 
fir and is very similar to Washington fir, except that the trees 
are smaller. The testimony fairly shows that, grade for grade, 
the lumber sells at the same price with Washington fir and with 
the same readiness. It would seem, however, that the per- 
centage of high-grade lumber runs somewhat less with these 
mills than in Washington, and, still further, that the poorer 
grades are not as good here as in Washington. 


The testimony showed that this poorer lumber could not be 
shipped to eastern markets and that the only market in which 
it could be disposed of was San Francisco and points in that 
immediate vicinity, and this seems probable, for there are few 
eastern points which «an be reached at less than a 40-cent rate, 
and it fairly appears in this case that there are to-day few if any 
markets to which No. 2 lumber can be shipped upon a rate as 
high as that. As was very truly said by counsel for the defense 
in the argument of the eastern rate cases, the common board is 
everywhere, and the Pacific coast manufacturer cannot expect 
to send to the east this grade of his product. ese lower 
grades must be disposed of in comparatively nearby markets. 
Mills upon the coast can market this lumber by water; interior 
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mills in Washington seem to find a considerable local market, 
and the same is true of Portland, but these operations in the 
Villamette valley have no local market of any account and have 

lied in the past upon the San Francisco market for the dispos- 
ing of this part of their output. To deprive them of this market 
or to require them to take $3.13 per 1,000 feet less for this part 
of their product, which is considerable percentage of the whole, 
would turn a profitable into an unprofitable business. 

It appears probable, too, that the effect of withdrawing this 
market will be more serious upon the small mill than upon the 
wo or three large operators who are affected by these rates. 
in order to ship lumber long distances it must frequently be 
iressed and kiln-dried. The larger mills have favilities for doing 
this, but the smaller operations are without such facilities; nor 
can they afford to provide them. They must sell their lumber in 
the rough, and they do sell a very considerable portion of it in 
this market. 

It appeared from figures furnished by the defendants that 
during the year 1907, 7,108 cars of lumber moved from the Willa- 
mette valley via Portland and that 5,436 cars of commercial 
lumber moved south through Ashland. There was a further 
movement through Ashland of 3,326 cars of company lumber. The 
relative movement south was much less during this year than 
at any previous period for the reason that the defendants were 
unable to furnish cars for the transportation of lumber in that 
direction. Of the cars moving south about one-half were to San 
Francisco and other bay points and a large proportion of the 
remainder were to points affected by the advance; although it 
should be remembered that a portion of this southern movement 
was dry lumber, to which the $5 rate only applied. Mr. Booth 
testified that about 20 per cent of this lumber moved south under 
the $3.10 rate and that the permanent withdrawal of this rate 
would practically shut down the operations of his company. 


While it will be seen from the foregoing quotation 
from the report of the Commission that that body took 
into consideration the conduct of the railroad company 
under which the lumbermen undertook and developed the 
lumber industry in the Willamette valley, the Commission, 
in fixing as it did the rate of $3.40 on rough green fir 
lumber and laths for the haul in question, by no means 
limited the basis of its decision to the past action of the 
railroad companies, as will be seen from this further 
quotation from its findings and decision: 


The disance from Portland to San Francisco is about 750 
miles. This rate of $3.10 applied from mills just south of 
Portland as a blanket rate over about 250 miles up the Willa- 
mette valley, the average distance over which lumber moved 
upon it being perhaps 625 miles. Upon this assumption the rate 
would yield about 5 mills per ton-mile. 

All this lumber in reaching San Francisco must be hauled 
over the Siskiyou Mountains, where grades are extremely heavy 
and the cost of operation unusually high. Taking the whole 750 
miles the grade does not exceed one-half of 1 per cent for 500 
miles, and operating conditions over this portion of the line are 
favorable, but for about 250 miles grades and curvatures are 
severe. The steepest grade is found just after leaving Ashland 
for the south, where for 36 miles the heaviest engine can only 
haul 375 gross tons. Over the entire 250 miles 500 tons would 
be an average load for such a locomotive. 

In practical operation it seems to be customary to make up 
trains at Ashland of from 20 to 25 cars and to send these trains 
over the mountains solid. Such a train requires for the first 36 
miles out of Ashland three of these most powerful engines, but 
for the balance of the way can be handled by two. The fuel 
used is oil, which costs, reduced to the price of coal, $2.80 per 
ton. 

Mills in the Willamette valley are not situated near the 
river, and are not, therefore, as a rule, upon the main line of 
the defendants, but are reached by short branch lines of differ- 
ent lengths. The service of collecting this lumber and putting it 
into the trains of the defendant upon its main line is therefore 
a somewhat expensive one. 

The present rate of $5 per ton is equivalent to 25 cents per 
100 pounds, and the defendants insist that this rate, tested by a 
comparison with lumber rates in different parts of the United 
States, taking into account the operating conditions whieh ob- 
tain here, cannot be regarded as extravagant. 

Comparisons with other lumber rates are not conclusive nor 
greatly profitable, since operating conditions are seldom the 
same, much less traffic and commercial conditions. The old 
rate of $3.10 paid, as above stated, an average return of about 

mills per ton-mile. There are many instances within the 
nowledge of the Commission where lumber has been and is now 
ing transported for a less charge than this. The $3.10 rate 
was certainly a low one, but we are satisfied that it did yield 
vhen established, has ever since yielded, and would for the 
iture yield a substantial return over and above the cost of 
operation, and that its maintenance in the past has rontributed 
uch to the prosperity of the defendants. 

In 1898 no lumber moved from the Willamette valley. In 

107 the defendants handled from these mills more than 12,000 
carloads of revenue-paying lumber. This development of the 
mber industry has not only directly contributed a large amount 
’ traffic, but has developed the entire country, and has thus 
ided indirectly as much, or perhaps even more, to the net 
ofits of the defendants. It is not susceptible of doubt that this 
development would not have taken place at the time it did but 
for the putting in of the $3.10 rate, as previously stated. 

The railroad from the southern line of Oregon north is owned 

, the Oregon & California Railroad company, but these lines 
have been operated since before 1898 under lease by the South- 
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ern Pacific company, which now also owns the capital stock of 
the Oregon & California -ompany. 

The Southern Pacific company in its returns to this Com- 
mission does not state separately the result of operations upon 
the lines of the Oregon & California company, and we have 
nothing in this case from which we can make a critical exami- 
nation of the results of those operations through a series of 
years. It does appear that in the year 1907 the gross earnings 
from operation upon these lines were $1,436,037, and operating 
expenses $1,112,835, leaving net earnings of $323,202, and that 
the same figures for 1907 were, gross earnings $6,417,153, operat- 
ing expenses $4,766,350, net earnings $1,650,803. The mileage in 
1897 was 654 miles, in 1907 665 miles, of which about 300 miles are 
main line and the balance branches. 

It appears, therefore, that net earnings in 1907 were more 
than gross earnings had been ten years before and that present 
net earnings are about $2,500 per mile. When it is remembered 
that more than half of this mileage consists of branch lines, not 
expensive to construct, it would appear that the above returns 
are fairly compensatory. 

The above figures abundantly confirm the judgment of Mr. 
Huntington that a rate should be made which would develop the 
lumber industry of this region, and in our opinion the mainte- 
nanve of this $3.10 rate would be also for the advantage of the 
defendants in the immediate future. These mills are established 
and they will continue to do business upon a margin of profit 
much smaller than would have been sufficient to induce their 
construction in the beginning. But it has been seen that their 
only market for poorer grades of common lumber is to the south 
and that without a market for this class of lumber they cannot 
successfully compete with other mills upon the Pacific coast. 

As already suggested, when the price of stumpage has suffi- 
ciently increased in other sections, this lumber in the Willamette 
valley “an be manufactured at a profit upon the $5 rate, but 
for the present it seems highly probable that the continuance 
of the lower rate is necessary to a continuance of the business 
itself in anything like its present volume. 


It will be seen from the last quctation from the find- 


ings of the Commission and from other parts of it that it _ 


expressly found that the old rate of $3.10 established by 
the railroad company paid an average return to it of 
about 5 mills per ton-mile, and that while that rate was a 
low one “it did yield when established, has ever. since 
yielded, and would for the future yield, a substantial return 
over and above the cost of operation.” In view of that 
finding, we cannot say that its increased rate to $3.40 a ton 
is so unreasonable as to come within any inhibition of the 
Constitution of the United States. The jurisdiction which 
is invoked here ought, as was said, by the Supreme Court 
of the United States in a recent and analagous case, to be 
exercised only in the clearest cases. The case referred to 
is a water rate case, Knoxville vs. Water Company, 212 
U. S. 1, where the court said, among other things: 


If a company of this kind chooses to decline to observe an 
ordinance of this nature and prefers rather to go into court 
with the claim that the ordinance is unconstitutional, it must 
be prepared to show to the satisfaction of the court that the 
ordinance would necessarily be so confiscatory in its effect as to 
violate the constitution of the United States. In Ex parte Young, 
209 U. S., 123, the last word of caution by this court was said 
(p. 166): “Finally it is objected that the necessary result of 
upholding this suit in the Circut court will be to draw to the 
lower federal courts a great flood of litigation of this character, 
where one federal judge would have it in his power to enjoin 
proceedings by state officials to enforce the legislative arts of 
the state, either by criminal or ~ivil actions. To this it may be 
answered, in the first place, that no injunction ought to be 
granted unless in a case reasonably free from doubt. We think 
such rule is, and will be, followed by all the judges of the federal 
courts.” The same thought, in effect, was expressed in San 
Diego Land & Town Company vs. National City, 174 U. S., 739, 
754, ‘‘judicial interference should never occur unless the case 
presents, clearly and beyond all doubt, such a flagrant attack 
upon the rights of property under the guise of regulations as to 
compel the court to say that the rates prescribed will necessarily 
have the effect to deny just compensation for private property 
taken for the public use.’”’” And in San Diego Land & Town 
Company vs. Jasper, 189 U. S., 439, after repeating with approval 
this language, it was said (p. 441): “In a case like this we do 
not feel bound to re-examine and weigh all the evidence, al- 
though we ‘have done so, or to proceed according to our inde- 
pendent opinion as to what were proper rates. It is enough if 
we cannot say that it was impossible for a fair-minded board to 
come to the result which was reached.” 


And the Supreme Court, in Knoxville vs. Water Com- 
pany, concluded its opinion in these timely and appropriate 
words: 


The courts, in clear cases, ought not to hesitate to arrest the 
operation of a confiscatory law, but they ought to refrain from 
interfering in cases of any other kind. Regulation of public ser- 
vice corporations, which perform their duties under conditions 
of necessary monopoly will occur with greater and greater fre- 
quenev as time goes on. It is a delicate and dangerous function 
and ought to be exercised with a keen sense of justice on the part 
of the regulating body, met by a frank disclosure on the part of 
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the company to be regulated. The courts ought not to bear the 
whole burden of saving property from confiscation, though they 
will not be found wanting when the proof is clear. The legisla- 
tures and subordinate bodies, to whom the legislative power has 
been delegated, ought to do their part. Our social system rests 
largely upon the sanctity of private property, and that state or 
community which seeks to invade it will soon discover the error 
in the disaster which follows. The slight gain to the consumer 
which he would obtain from a reduction in the rates charged by 
public service corporations is as nothing compared with his 
share in the ruin which would be brought about by denying to 
private property its just reward, thus unsettling values and 
destroying confidence. On the other hand, the companies to be 
regulated will find it to their lasting interest to furnish freely 
the information upon which a just regulation can be based. 


The conclusion to which we have come in the case 
before us is that the complaint should be dismissed at the 
complainants’ cost. It is so ordered. 


Peavey Elevators Win Allowances 
IN THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE WESTERN DIVISION OF THE WEST- 

ERN DISTRICT OF MISSOURI. 
F. H. Peavey & Co. et al., Com- 

plainants, 
vs. 

Union Pacific Railroad Com- 
pany and the Interstate Com- 
merce Commission, Defend- 


No. 3405, In Equity. 


ants. 
Harry J. Diffenbaugh et al.,. 
Complainants, 
vs. 


Interstate Commerce Commis- 
sion, Defendant. 
Chicago & Alton Railroad Com- 
pany, Chicago Great Western 
Railroad Company, Wabash 
Railroad Company and the 
Chicago, Milwaukee & St. 
Paul Railway Company, In- 
tervenors. ; 

Before Sanborn, Hook and Adams, Circuit Judges. 

Judge Sanborn delivered the opinion of the court. 

Has the Interstate Commerce Commission the power 
to prohibit railroad companies from paying to the owners 
and lessees of elevators all compensation for the elevation 
of grain in transit? 

Until June 29, 1908, repeated decisions of the Commis- 
sion and the practice of carriers and shippers had been 
consonant with a negative answer to this question. In the 
Matter of Allowances to Elevators by the Union Pacific 
R. R. Co. (June 25, 1904), 10 I. C. C. Rep., 309, 324, 325, 326; 
Rehearing on Petition of C. & G. W. Ry. Co. and others 
(April 9, 1907), 12 I. C. C. Rep., 85, 89; City Council of 
Atchison vs. M. P. R. Co. (April 29, 1907), 12 I. C. C. Rep., 
112, 114; Consolidated Forwarding Company vs. So. Pac. 
Co. (April 19, 1902), 9 I. C. C. Rep., 182, 206e; American 
National Livestock Assn. & Cattle Raising Assn. of Texas 
vs. Tex. Pac. Ry. Co. (March 7, 1907), 12 I. C. C. Rep., 32, 
36; Central Yellow Pine Assn. vs. Vicksburg, Shreveport & 
Pacific Ry. Co. (March 19, 1904), 10 I. C. C. Rep., 193, 211, 
213; In the Matter of Unlawful Rates and Practices in the 
Transportation of Cotton by the Kansas City, Memphis & 
Birmingham R. R. Co., 8 I. C. C. Rep., 121, 136, 139, 140; 
Merchants Cotton Press & Storage Co. vs. Interstate Com- 
merce Commission (June 24, 1909), 17 I. C. C. Rep., 78, 99, 
101, 103, 105; Kentucky Railroad Commission vs. L. & N. 
R. R. Co., 10 I. C, C, Rep., 173. 

On June 29, 1908, the Commission gave an affirmative 
answer to the question before us and issued orders which 


No. 3437, In Equity. 
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in terms forbade the Chicago, Burlington & Quincy Rail- 
road company, the Missouri Pacific Railway company, tke 
St. Louis & San Francisco Railroad company, the Chicago, 
Rock Island & Pacific Railroad company and the Missouri, 
Kansas & Texas Railroad company, and in effect forbade 
the Union Pacific Railroad company, to pay or allow to the 
owners or lessees of elevators at Omaha, Kansas City and 
other cities on the Missouri river, any compensation what- 
ever for the elevation of grain in transit at those points, 
and on October 16, 1908, announced that the principle of 
the decision upon which these orders are based applies 
everywhere and that the Commission expects that it will 
be universally accepted by carriers throughout the nation. 
In the Matter of Allowances to Elevators by the U. P. R. R. 
Co., 14 I. C. C, Rep., 315; Traffic Bureau Merchants’ Ex- 
change of St. Louis vs. C., B. & Q. R. R. Co., 14 I. C. C. Rep.., 
317, 331, 510. 

Mindful of the fact that this ruling and these orders 
were subversive of former decisions and of an approved 
course of business thereunder in reliance upon which 
hundreds of thousands of dollars had been invested in 
elevators and facilities for the transfer of grain, that 
great grain markets had been established near the prc- 
ducers upon the Missouri river at the termini of railroad 
systems, and that the parties in interest desired a review 
of the legal issue presented, the Commission postponed 
the effective date of the orders until the suits in hand 
could be brought to final hearing. 

It may not be unprofitable before entering upon the 
discussion of the question at issue to call to mind a few 
general propositions of law, the general situation of the 
parties, the business and the transportation out of which 
this issue arises. 

Every railroad company has the right to insist that its 
cars shall be unloaded at the termini of its railroad and 
that their contents destined to points beyond shall be 
loaded into cars or other vehicles of the connecting car- 
riers. Elevation and weighing in the elevator are indis- 
pensable means of the transfer of grain from the cars of 
one carrier to those of another under the existing condi- 
tions and methods of transportation through our large 
cities. There is neither time nor space nor labor for the 
shovel or any other method of transfer, or for weighing in 
the car or any other method of weighing. The operators of 
elevators weigh and certify to the weight of grain as it 
passes through their elevators or it is weighed in the 
elevators and its weight is certified by some official of the 
state or of some grain exchange or other association, and 
these certificates are accepted as conclusive evidence by 
carriers, shippers and dealers alike. Elevation consists of 
the unloading of grain from cars or vessels into elevators 
and the loading of the grain out again into cars or into 
other vehicles. As elevation is indispensable to weighing 
in the elevator, if the prohibition of compensation for 
elevation in transit shall prevent the elevation of the grain 
at the Missouri river, it will also prevent the weighing 
there, so that the inhibition at issue in these cases really 
involves transportation services both in elevation and in 
weighing in transit. 

“All services in connection with the elevation 
; of the property transported” are transportation. 
Act of June 29, 1906, to amend Interstate Commerce Act, 
Statutes at Large, pages 584, 586, secs. 1. and 2. Railroad 
companies are required to furnish these services upon re- 
quest (sec. 1); to state separately in their schedules their 
eharges therefor (sec. 6 as amended, page 586), and if 
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such services are rendered by the owner of the property 
transported the charge and allowance therefor may not be 
more than is just and reasonable (sec. 15 as amended, page 
590). The allowance for the elevation of grain here in 
question was three-fourths of a cent per hundred pounds; 
it was separately stated in the schedules of the carriers 


and was allowed only upon grain received into the elevators 


from cars coming from the west, which was shipped out 
of the elevators into cars bound east, north and south. 
The same services in elevation were offered to all shippers 
and the same allowance was made to all operators of 
elevators whether they were or were not the owners of the 
grain transported. 

More than 90 per cent, or nearly all of the grain brought 
to the Missouri river, passes on to destinations east, north 
and south. This grain takes the local rate from points 
west of the Missouri river to the river and from the Mis- 
souri river to the Mississippi river and to points beyond it 
takes the proportional rate, which is less than the local 
rate, upon a certificate that it has come from points west 
of the Missouri river, 

In 1907, 209,728,650 bushels of grain were handled in 
and out of Omaha, Kansas City, Atchison and St. Joseph. 
Since January 1, 1904, more than three million dollars have 
been invested in elevators in those cities for the purpose of 
handling this grain. 

The Union Pacific Railroad company has railroads ex- 
tending into and through the grain fields of Kansas and 
Nebraska, and its eastern termini are at Kansas City and 
Council Bluffs, which for the purpose of this opinion is 
included in the general term “Omaha.” The greater vol- 
ume of the grain moves from the fields in Kansas and 
Nebraska each year to the Missouri river in a few months 
in the autumn and winter. The portion of that grain which 
a railroad company can haul depends upon the number of 
box ears it can use for this purpose during this small 
portion of the year. The Union Pacific company has the 
short haul, It is in competition with companies that have 
railroads from these grain fields through Missouri river 
potnts to and beyond the Mississippi river. They can carry 
this grain profitably on their own cars and rails east as 
well as west of the Missouri river without elevation, but it 
is requisite to the profitable use by the Union Pacific com- 
pany of its equipment that the grain be elevated out of its 
cars at the Missouri river and that the cars be sent back 
west for new loads promptly. If it permits these cars to 
pass on east over connecting lines, they will be absent 
when their use upon its railroads is most needed and is 
most profitable; it will lose a large share of the traffic in 
this grain and of the revenue which it could earn by the 
use of its cars upon its own tracks. Thus the elevation of 
the grain at Omaha and Kansas City is necessary to the 
reasonable competition and participation of the Union 
Pacific company in this transportation. 

The Chicago Great Western Railroad company and 
other companies, whose western termini are at Missouri 
river points, are in a like situation. The elevation of the 
grain at those cities is equally indispensable to their par- 
ticipation in this traffic. They can get no grain into their 
cars at Omaha and Kansas City unless it is first taken out 
of the cars which bring it from the west to the river. 

On the other hand, carriers that have railroads from 
the grain fields of Nebraska and Kansas through the Mis- 
souri river cities to the north, east and south are interested 
to prevent elevation at the river, because the companies 
whose railroads terminate there cannot compete with them 
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successfully in the absence of this facile means of transfer 
of the grain from the cars of the company west of the river 
to those of the company east of it. 

But perhaps the parties most deeply interested in the 
issue before us are the owners, lessees and operators of 
the elevators at the Missouri river cities and at all other 
cities in the nation where great terminal elevators have 
been constructed. For years carriers have used these 


elevators and have paid their owners and lessees for the ~ 


transfer of the grain through them and the latter have 
invested large amounts of money in the construction of 
these buildings and in the establishment of markets near 
the grain fields that may be seriously affected if this 
practice is declared to be unlawful and is henceforth 
prohibited. 

In 1899 the Union Pacific company, mindful of the 
necessity of unloading its cars of grain at the eastern 
termini of its roads and of promptly returning them west- 
erly for new loads, requested Mr, Frank H, Peavey to con- 
struct and operate an elevator for this purpose at Council 
Bluffs. He consented and made a contract with the com- 
pany to build and operate an elevator with a capacity of 
1,000,000 bushels, and to unload, store for 48 hours and 
reload grain to the capacity of his elevator for the Union 
Pacific company, and that company contracted to pay 
him not exceeding one and one-fourth cents per hundred 
pounds for the first ten years and one cent per hundred 
pounds for the second ten years for this service. He 
built an elevator of the capacity specified in the year 
1899, at an expense of $200,000, in reliance upon this con- 
tract, and this elevator has ever since been operated 
thereunder by reason of this agreement. Mr. Peavey as- 
signed his contract to the complainant, Omaha [le- 
vator company, a corporation, and an average of over 
600,000,000 bushels of grain passes through the elevator 
annually. Another elevator now owned and operated by 
the complainant, the Midland Elevator company, through 
which an average of more than 2,500,000 bushels of grain 
passes annually, was built and is operated at Kansas City, 
under a like contract. The complainant, F. H. Peavey & 
Co., is a corporation. It owns nearly all the stock of the 
two elevator companies and henceforth the contracts, the 
elevators and their rights and interests will be treated as 
those of Peavey & Co. Peavey & Co. Owns many country 
elevators on the railroads of the Union Pacific company 
and is a purchaser and shipper of most of the grain which 
passes through its terminal elevators, 

On June 25, 1904, after an investigation of these con- 
tracts and of the practice of the Union Pacific company to 
allow Peavey & Co. one and one-fourth cents per hundred 
pounds for the elevation of its own grain, as well as that 
of others, and after consideration of the contentions then 
made that this allowance gave it opportunities to violate 
the prohibition of rebates (10 I. C. C. Rep., 320); that it 
secured thereby the commercial advantages of treating the 
grain, that is, of cleaning, clipping, inspecting, mixing and 
grading it during its elevation which shippers who had no 
terminal elevators did not receive (325) the Commission 
held that the contracts were made in good faith, that the 
allowance was reasonable and that no requirement of the 
law had been disregarded in their making or their per- 
formance (321, 326). 

On April 9, 1907, after a rehearing on the petition of 


the Chicago Great Western Railway company and others, . 


the Commission held that an allowance to the owner of an 
elevator of more than the cost of elevation for the service 


ae 


eater nc 





of elevating his own grain wrought a preference and a re- 
bate; that three-fourths of a cent per hundred pounds was 
not in excess of the cost of elevation and would return no 
profit to Peavey & Co., and it ordered the allowance made 
to it by the Union Pacific company reduced to that amount 
(12 I. C. C. Rep., 85). In all other respects the Commis- 
sion adhered to and reaffirmed its former ruling. It held 
that elevation is a facility which a carrier may provide for 
the benefit of shippers if it finds it to its interest so to do, 
that this facility must be open to all on equal and reason- 
able terms, that a railroad company may construct eleva- 
tors itself or make an arrangement with the owner of an 
élevator to furnish elevation facilities (87) and that the 
Commission has no power under the Acts of Congress to 
forbid a railroad company from contracting with an owner 
of an elevator, who is also a shipper, for such facilities, but 
that its authority extends to such regulation and control] of 
the relations between them as will protect the rights of 
others and enforce the observance of the law (89). 

The Union Pacific company in 1906 extended to all 
elevators at Omaha and Kansas City the allowance it made 
to Peavey & Co. Its official published schedules have pro- 
vided since June 27, 1906, that “to expedite the movement 
and to secure the prompt release and return of equipment 
an allowance of 1% cents prior to June 1, 1907, and % of 
a cent since that date, per hundred pounds will be made by. 
the Union Pacific company to the elevators performing the 
service on grain in carloads transferred by the elevators 
at South Omaha, Omaha, Council Bluffs and Kansas City, 
subject to the following conditions:” (1) all grain must 
originate west of these cities upon the railroads of and be 
transported to these cities by the Union Pacific company, 
(2) the allowance will be made on grain which moves to 
points beyond Council Bluffs or Kansas City only, (3) no 
allowance will be made when more than 48 hours elapse 
between the time of delivery of loads by the Union Pacific 
company to the elevator or connecting lines and the release 
and return of the empty cars to the Union Pacific railroad. 
It will be noticed that the schedules and practice of the 
company offered this allowance to all elevators at the 
eastern termini, and this elevation to all shippers whese 
grain went beyond its termini for the same rate of com- 
pensation whether they were owners of elevators or not, 
and that it made this offer to induce the prompt return of 
its cars to the western grain fields. 

On June 29, 1908, upon a second rehearing, the Com- 
mission held that any allowance to Peavey & Co. for the 
elevation of the grain which it shipped through its terminal 
elevators was an undue preference and therefore unlawful, 
because by the use of these elevators it secured, at the 
same time with the elevation, the commercial advantages 
of cleaning, clipping, inspecting, mixing and grading the 
grain, which were no part of transportation (14 I. C. C. 
Rep., 315, 316). It accordingly ordered that the Union 
Pacific company cease “from paying any allowance to 
Peavey & Co. on grain belonging to them, or in which they 
have any direct or indirect ownership or interest, that has 
been mixed, treated, weighed or inspected in any of their 
said elevators at Kansas City and Council Bluffs.” 

Under this order it will be seen that Peavey & Co. may 
collect the allowance for the elevation of its grain from the 
Union Pacific company on condition that it uses its termi- 
nal elevators for the purpose of elevating this grain alone. 
It may treat its grain at other elevators, then ship it 
through Omaha and Kansas City, elevate it there and 
receive the allowance for elevation on condition that it 
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_ does not again treat it there. Peavey & Co. and its eleva- 
tor companies have continued to elevate the grain which 
they shipped through the termini of the Union Pacific 


company and to return the empty cars in accordance with 
their contracts and the schedules of the Union Pacific com- 
pany, but the latter corporation has refused to allow or to 
pay them anything for these services which have been 
rendered since the last order of the Commission, and the 
complainants have brought and prosecuted their suit to 
enjoin the enforcement of this order and to recover the 
Union Pacific company compensation for this elevation. 

Late in the year 1907 the Traffic Bureau, a department 
of the Merchants’ Exchange of St. Louis, an association 
operating under the laws of Missouri to promote the com- 
mercial interests of that city, filed petitions against the 
Chicago, Burlington & Quincy Railroad company, Missouri 
Pacific Railway company, St. Louis & San Francisco Rail- 
road company and Missouri, Kansas & Texas Railway com- 
pany, corporations which own through lines of railroad 
from the grain fields of Kansas and Nebraska to points east 
of the Missouri river and which were interested to prevent 
elevation of grain at Missouri river points, but were 
making the same allowance for elevation there that was 
made by the Union Pacific company in order to meet the 
latter’s competition, and prayed that the Commission would 
abolish this allowance for elevation, and on June 29, 1908, 
the same day that it made the order in the case of the 
Union Pacific company, the Commission ordered these rail- 
road companies to abstain “from giving or paying three- 
fourths of a cent per hundred pounds, or any other sum, as 
an allowance or compensation for service rendered in the 
elevation of grain at Kansas City, Mo., and other Missouri 
river points.” (14 I. C, C, Rep., 317, 331.) 

Parties who represented the complainants in the sec- 
ond case under consideration applied to the Commission 
to grant them a hearing, but this was denied them, and the 
Commission said “A cardinal consideration in our conclu- 
sion was the belief that in no way could discrimination and 
preference be prevented except by a complete prohibition 
of these payments and privileges. The principle of our 
decision applies everywhere. We expect that the decision 
will be universally accepted.” (14 I. C. C. Rep., 510.) 

The Interstate Commerce Act authorizes incorporated 
boards of trade of cities and associations of like character 
to apply to the Commission for relief (24 Stat. 383, Sec. 13), 
and such corporations and members representing such 
associations may likewise apply to the court for relief 
from injuries unlawfully inflicted by the Commission. 
Thereupon Harry J. Diffenbaugh, Edmund D. Bigelow and 
Charles W. Lonsdale, the president, secretary and chair- 
man, respectively, of the transportation committee of, and 
who were authorized to represent the Board of Trade of 
Kansas City, which is an association of 200 members, con- 
sisting of operators of grain elevators, millers and dealers 
in grain, who handled a total of 11,334,050 bushels of grain 
of the value of $70,739,930 in the year 1907; the Omaha 
jrain Exchange, a corporation whose members are engaged 
in the same business and interested in this order in the 
same way at Omaha; the St. Joseph Board of Trade, a cor- 
poration, and certain individuals’representing the Atchison 
Board of Trade, exhibited their bill against the Commission 
wherein they set forth the material facts which have been 
recited, alleged that this order of the Commission was 
violative of the Constitution, beyond the powers of the 
Commission and that its enforcement would depreciate the 
value of their elevators and their investments in these and 
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other facilities for the transfer, purchase and zale of grain 
in their cities by depriving them of compensation for its 
transfer, would draw away from their cities to eastern, 
northern and southern marts a large volume of their grain 
business and would tend to diminish the grain markets in 
their eities to their irreparable injury, and prayed for 
eyuitable relief. The Commission demurred to this bill 
and the argument on the demurrer was submitted at the 
fina] hearing of these cases. 

At this final hearing a motion was made by the 
Chicago, Milwaukee & St. Paul Railway company, the 
Wabash Railroad company, the Chicago Great Western 
Railroad company and the Chicago & Alton Railroad com- 
pany for leave to file intervening petitions in this Diffen- 
baugh ease, and this motion was submitted for decision. 
The petitions of these companies show that they own 
railroads whose western termini are at the Missouri river 
cities; that, if they are denied the right to provide for the 
transfer and weighing of grain by making compensation 
therefor to the operators of elevators at these cities, their 
railroad terminals and the elevators there, some of which 
are owned by one of these companies, will be greatly 
depreciated in value; the shippers and producers of grain 
on lines of railway which have their eastern termini at 
the Missouri river cities, in the shipment of their grain to 
points east, north and south of that river, will be compelJed 
to pay large sums of money for transferring and weighing 
their grain at the river, while producers and shippers of 
grain located on lines of railroad extending through those 
cities to the east, north and south will incur no such 
expense and will thus secure an undue preference; that 
the volume of grain which, under the present allowance, 
passes over the petitioners’ lines of railroad, will be 
diverted from their railroad to the through lines and from 
the markets at the Missouri river cities to eastern, north- 
ern and southern cities, and that a similar depreciation of 
the values of terminal and elevator property and business 
and like diversion of grain and the traffic therein from 
established grain markets in the region between the Alle- 
gheny mountains and the Missouri river will be affected if 
the prohibitive order of the Commission is put into opera- 
tion throughout the nation, and they ask that the prayer 
of the complainants in the Diffenbaugh case be granted. 

The demurrer to the bill of Diffenbaugh and his asso- 
ciates presents two objections—that the complainants were 
not parties to the proceeding before the Commission upon 
which the order challenged is based, and that there is no 
equity in the bill. But this is a controversy between com- 
petitors in transportation and in trade, between the Traffic 
Bureau of St. Louis and the owners of the lines of railroad 
which extend from the grain fields of Kansas and Nebraska 
through the Missouri river cities upon one side and the 
boards of trade, the owners of elevators and dealers of 
grain in the Missouri river cities and the railroad com- 
panies whose termini are at those cities on the other. The 
former are interested in opposition to the transfer of grain 
at those cities and to any allowance therefor, the latter are 
interested to promote the transfer of grain in those cities 
and to secure an allowance therefor. One of the parties 
opposed to this transfer upon notice to other parties who 
are equally opposed to it and without any notice to any 
party in favor of it has, procured this final order of the 
Commission which prohibits the railroad companies from 
making any allowance for the elevation, necessarily dete- 
tiorates the value of the property, diminishes the volume 
‘4nd profit of the business, strikes down profitable contracts 
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and destroys the right of parties in favor of the transfer to 
make such contracts. These parties have no remedy at 
law. Are they deprived of the right to equitable relief 
because those opposed to them did not cause them to be 
made parties to the proceeding or to be notified of the 
hearing before the Commission upon which this order is 
founded? If so, parties may easily deprive those injuri- 
ously affected by such orders of all relief by making, as in 
this case, those having a like interest, parties to the pro- 
ceeding and excluding those who are interested in opposi- 
tion to their interest. In such a case none of the parties 
to the proceeding may successfully maintain a suit to chal- 
lenge the order because none of their interests are 
irreparably or at all injured, and if those whose interests 
are injuriously affected may not assail it, the order is 
impregnable, 

This cannot be the true rule of right or practice. A 
careful search of the Interstate Commerce Act discloses no 
limitation of the parties who may maintain suits to enjoin, 
set aside, annul or suspend an order of the Commission to 
those who were parties to the proceeding before it upon 
which the order was based. The proceeding in ‘the court 
is not an appeal; it is a plenary suit in equity. “The juris- 
diction to hear and determine such suits” is vested in the 
Circuit courts, (Sec. 16, as amended, 34 Stat. 592.) The 
determination of the question what parties may maintain 
such suits is left by the Interstate Commerce Act to the 
general rules and practice in equity, and under them any 
party whose rights of property are in danger of irreparable 
injury from an unauthorized order of the Commission may 
appeal to a federal court of equity for relief. Such an 
order issued without notice to the parties injuriously af- 
fected and without opportunity to them to present meritori- 
ous defenses is not more conclusive than a judgment of a 
court, and Chief Justice Marshall declared in Marine Insur- 
ance Co. vs. Hodgson, 7 Cranch. 332, 336, that: “Any fact 
which clearly proves it to be against conscience to execute 
a judgment, and of which the injured party could not have 
availed himself in a court of law, and of which he might 
have availed himself at law, but was prevented by fraud 
or accident, unmixed with any fault or negligence to him- 
self or his agents, will justify an application to a court of 
chancery.” Hendrickson vs. Hinckley, 17 How. 442, 444; 
Hungerford vs. Sigerson, 20 How. 156, 161; Gaines vs. 
Fuentes, 92 U. S. 10, 22; Barrow vs. Hunton, 99 U. S. 80, 
85; Johnson vs. Waters, 111 U.S. 640,667; Arrowsmith vs. 
Gleason, 129 U. S. 86, 97, 98; Marshall vs. Holmes, 141 
U. S. 589, 596; National Surety Co. vs. State Bank, 120 Fed. 
593, 598; 56 C. C. A, 657, 662. 

The complainants in the Diffenbaugh case are entitled 
to challenge the order of the Commission in this court; 
the allegations in their bill that this order was beyond the 
power of the Commission and will irreparably injure their 
property and their business present good ground for equi- 
table relief, and the demurrer of the Commission must be 
overruled. For the same reasons the petitions of the rail- 
road companies that seek to intervene present substantial 
equities and their motion for leave to file them and to 
become parties to this suit must be granted. 

The Interstate Commerce Commission is an adminis- 
trative tribunal and the wisdom and expediency of the law- 
ful exercise of the discretion delegated to it under the Con- 
stitution and the statutes is not reviewable by the courts. 
But the power is vested in and the duty is imposed upon 
the Circuit courts to relieve from orders of the Commission 
which deprive complainants of their property without due 
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process of law or take it without just compensation in 
violation of the fifth amendment to the Constitution, from 
orders which are beyond the limits of the power delegated 
by the Acts of Congress to the Commission and from orders 
which, though in form within its delegated power, evidence 
so unreasonable an exercise of it that they are in sub- 
stance beyond it. I. C. C. vs. Ill. Cent .R. R. Co., Supreme 
Court, Jan. 10, 1910; Stickney vs. Interstate Commerce 
Commission, Sup. Ct., Nov. 29, 1909, 164 Fed., 638, 644; 
M., K. & T. Ry. Co. vs. Commission, 164 Fed. 645, 648. 
Laying aside ‘the question of the constitutionality of 
the orders challenged in these cases, let us consider this 
question: Has the Commission been empowered to pro- 
hibit allowances and payments of compensation for the 
transfer by elevators of grain in transit? The statutes 
under which the Commission acts require the rates for 
transportation, and hence for the elevation of grain in 
transit, to be just and reasonable. Elevation is a part of 
transportation which the law requires the carriers to pro- 
vide and for which it authorizes them to pay others rea- 
sonable compensation. The three-fourths of a cent per 
hundred pounds which the carriers now pay for this service 
at the Missouri river cities is a just and reasonable com- 
pensation for it. Whence comes the power of the Commis- 
sion to forbid this payment? From the facts, says the 
Commission, that those who receive this compensation gen- 
erally own the grain which they transfer and the elevators 
by means of which they transfer it, that they derive 
pecuniary advantages which those who do not own the ele- 
vators and also the grain transferred do not secure by 
treating—that is, by cleaning, clipping, mixing and grading 
the grain as it passes through the elevators, thereby en- 
hancing its value—and that there is danger that they may 
use the practices of allowing this compensation to violate 
the Acts of Congress, to secure rebates and effect unjust 
discrimination. That, although other considerations are 
mentioned in the opinions of some members of the Com- 
mission, the facts above stated are the only ones upon 
which the Commission relied to sustain their authority to 
make the orders in question, let its opinion upon the 
motion for another hearing (14 I. C. C. Rep., 510) and the 
order in the case of the Union Pacific company which per- 
mits it to make this allowance to Peavey & Co. on condi- 
tion that the latter separates its elevation or transfer in 
transit from its treatment of the grain witness. 

But the legal presumption is that parties will obey the 
law and discharge their duties. Reasonable compensation 
for transfer services may not be denied’ lawfully because 
there is a possibility that those who receive it may at some 
future time violate the law and secure rebates or effect 
discrimination. There is no more power in the Commission 
to forbid carriers from paying or allowing for the elevation 
and transfer of grain in transit reasonable compensation 
because there is a possibility that a future violation of the 
law may arise out of such an allowance than there is to 
prohibit carriers from charging and receiving reasonable 
rates for transportation of all property, because there 
would be less danger of future rebates and discriminations 
if they were compelled to conduct transportation without 
compensation. 

The treatment of the grain in the elevators, the clean- 
ing clipping, mixing, inspecting and grading of it is a 
trade service, it is no part of transportation and is not a 
transportation service. No power has ever been granted 
to the Interstate Commerce Commission to regulate, to 
prohibit, to separate by miles from the service of elevation 
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and transfer in transit or from any other transportation 
service or to interfere with this trade service. The ad- 
vantages derived from it are of the same nature as those 
which the owners of mills enjoy who manufacture into 
flour in transit the wheat which they own and ship, who 
saw into lumber in transit the logs which they own and 
ship, and who dress in transit the rough lumber which 
they own and ship. They are of the same nature as those 
which the owners and shippers of cotton who practically 
own the compresses deriye from compressing the cotton in 
transit, and yet in all these cases the carriers maintain 
and the Commission sustains the same rates of trans- 
portation for the shippers who own the mills, the com- 
presses, and the articles transported and the shippers who 
own none of these facilities of trade and derive none of 
the advantages thereof. See the authorities cited at the 
opening of this opinion. They are of the same nature as 
those which the owners of cars leased to a railroad com- 
pany who are shippers of the articles transported therein 
may derive from that ownership. Consolidated Forward- 
ing Co. vs. Southern Railway Co., 9 I. C. C. Rep., 182, 206e. 


It is no part of the duty, nor is it within the power of 
the Commission, to see that all shippers of like commodi- 
ties derive the same measure of profit from their trade in 
and treatment of the articles which they ship, to see that 
a shipper who owns a warehouse, an industrial track and 
private cars derives no greater profit from dealing in the 
groceries or other articles he ships than a shipper who 
has none of these facilities, to see that a shipper of coal 
who owns a tipple from which he loads it gains no greater 
profit from the handling of his coal than one who loads it 
from a wagon. Harp vs. Choctaw, Oklahoma & Gulf R. Co., 
125 Fed. 445. Pecuniary advantages derived by shippers 
from the ownership or use of such facilities of trade are 
attributable to that ownership and not to the transporta- 
tion of the articles shipped, and the consideration and regu- 
lation of these advantages are without the scope of the 
Commission’s power. The truth is that trade advantages 
of this nature do not condition the questions of reasonable- 
ness of rates, of rebates, or of discrimination. The shipper 
who owns warehouses, tipples, spur tracks, cars, mills, and 
by their use derives greater profit from the dealing in the 
articles which he ships over a railroad is entitled to the 
same rate of charge for transportation and the same rea- 
sonable compensation for transportation services which he 
renders that the shipper who owns less or no such trade 
facilities and derives less profit is entitled to. The reason- 
ableness of and the discrimination by the charge and the 
compensation is conditioned by the reasonable value of the 
service, not by the gain or the loss which the shipper de- 
rives from the use of the trading facilities he owns in the 
handling of the articles transported. The pecuniary ad- 
vantages that result to the owners of elevators, who are 
also shippers of the grain, from its treatment in their 
elevators, are derived, not from the transportation of 
the grain nor from its elevation or transfer in tran- 
sit through their elevators, but from their ownership 
or their operative control of the elevators and their use of 
them in the conduct of their trade. They are therefore 
ultra vires the Commission and immaterial to the issues 
whether or not the compensation or allowance to the ow2- 
ers of elevators who are also shippers is reasonable, ul- 
justly discriminatory or violative of the prohibition 
against rebates, and when these advantages are laid 
aside this compensation or allowance is neither. 


That the Commission is without power to prohibit 
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carriers from paying or allowing to the owners of elevators 
reasonable compensation for elevating grain in transit 
which they own and ship is demonstrated by the course of 
decision and legislation that is crystallized in the amended 
Interstate Commerce Act. Prior to 1906 that act contained 
no declaration that elevation or transfer in transit was a 
part of transportation or that compensation might be 
charged or allowed therefor. After the Commission had 
decided, in 1904, that the allowance by the Union Pacific 
company of one and one-fourth cents per hundred pounds 
to Peavey & Co, for the elevation of the grain in transit, 
the larger portion of which Peavey & Co. owned and 
shipped, and in the year 1905, the Commission made this 
report and recommendation to Congress: 


Terminal roads, elevator charges and private cars: There 
is an important class of cases in which the owner of the property 
performs a part of the transportation service, where the carrier, 
by paying such owner an extravagant sum for the service ren- 
dered, thereby prefers him to other shippers of like property. 
This may happen in any case where the shipper is the owner 
of any of the facilities of transportation or performs any part 
of the transfer service. Such performance may take the form 
of an excessive division to a terminal road owned by the shipper, 
the payment of an excessive elevator charge to the owner of the 
grain; the payment of an excessive mileage upon the private car 


which conveys the property of the owner of the car. Our in- 
vestigations leave no room for doubt that all these methods are 
at the present time more or less resorted to for the purpose or 
with the effect of preferring one shipper to another. It has 


been suggested that the Congress should prohibit railways from 
employing any agency or using any facility in the transporta- 
tion of property whith is furnished by the owner of the property. 
We hesitate to recommend at this time so drastic a measure as 
that. Assuming that such a law would be a constitutional exer- 
cise of authority, it would seriously: interfere with property rights 
which have grown up under the present system. Moreover, 
there are many instances in which the services can be rendered 
or the facility furnished more advantageously both to shipper 
and railway, and without injury to the public, if provided by the 
shipper itself. We do think, however, that the Commission 
should be empowered in a case of this kind to determine whether 
the allowance to the property owner is just and reasonable com- 
pensation for the service rendered and to fix a limit which shall 
not be exceeded in the payment made therefor. Such a remedy 
would not be altogether adequate, and any remedy is extremely 
difficult of application, but nothing better appears to be available. 

Thereupon the Congress amended Section 1 of the Act 
so that it provides that transportation shall include “all 
services in connection with the receipt, delivery, elevation 
and transfer in transit, ventilation, refrigeration, icing, 
storing and handling of property transported; and it shall 
be the duty of every carrier subject to the provisions of 
this Act to provide and furnish such transportation upon 
reasonable request therefor,” 34 Stat. 584; Sec. 6, so that 
it provides that the schedules of rates required of the car- 
riers shall “state separately all terminal charges, storage 
charges, icing chafges and all other charges which the 
Commission may require, all privileges or facilities granted 
or allowed,” 34 Stat. 586, and Sec. 15, so that it provides, 
“If the owner of property transported under this Act 
directly or indirectly renders any service connected with 
such transportation, or furnishes any instrumentality used 
therein, the charge and allowance therefor shall be no 
more than is just and reasonable, and the Commission may, 
after hearing on a complaint, determine what is a reason- 
able charge as the maximum to be paid by the carrier or 
carriers for the service so rendered or for the use of the 
instrumentality so furnished, and fix the same by appro- 
priate order, which order shall have the same force and 
effect and be enforced in like manner as the orders above 
provided for in this section.” 34 Stat. 590. 

The contract of the Union Pacific company with 
Peavey & Co., the decision of the Commission thereon. in 
1904, and the report of the Commission in 1905, had in- 
formed the Congress, and when these amendments were 
enacted the members of Congress were aware of the trade 
advantages which naturally and necessarily resulted to a 
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tracks, compresses and other facilities by which he trans- 
ports his own property for a carrier and the danger of dis- 
crimination and of rebates from an “excessive division to a 
terminal road owned by a shipper, the payment of an ex- 
cessive elevator charge to the owner of the grain and the 
payment of an excessive mileage upon the private car 
which conveys the property of the owner of the car,” and in 
the light of all this knowledge it prescribed the remedy 
and fixed its limit. It is that the charge and allowance to 
the owner of the elevator, who is also the shipper of the 
grain, shall be no more than is just and reasonable, and 
the limit of the power of the Commission is to deter- 
mine what is a reasonable charge as the maximum to 
be paid by the carrier for the service. Counsel argue 
that this view ignores the power vested in the Commis- 
sion to prevent rebates under Section 2, and to repress 
regulations and practices of carriers that are unjustly 
discriminatory or unduly preferential under Section 3 
and Section 13 of the amended act. But the permission 
granted by the amendment of 1906, to continue the 
known regulation and practice of allowing reasonable 
compensation for elevation and transfer in transit to 
shippers who were also the owners of elevators and the 
clear limitation in that amendment of the power of the 
Commission to the determination of the reasonableness 
of the allowances thus made was, in view of the knowl- 
edge of the Congress and of the common knowledge of 
the pecuniary advantages derived by such shippers from 
this practice, a conclusive legislative determination that, 
when the allowances were reasonable, neither the fact 
that the shipper of the grain was the owner of the 
elevator nor the fact that he enhanced the value of his 
grain by treating it during the elevation and transfer 
in transit constituted a rebate, an unjust discrimination, 
an undue preference or a repressible danger of either. 
It was not only a clear withholding from the Commis- 
sion of the power, but an implied and effective prohibi- 
tion of the Commission to forbid the allowance to such 
shippers and owners of reasonable compensation for the 
elevation and transfer in transit of their grain through 
their elevators. 

Again, the allowance here in question was not a-re- 
bate because it was not a concession from the published 
schedules, but an allowance in accordance with them. 
If it had been discriminatory it would have been be- 
cause the entire rate of transportation charged by the 
carrier after this allowance was deducted would have 
been unduly preferential. But the allowance was only 
reasonable compensation for the service rendered and 
the lawful remedy, if such discrimination existed, could 
not have been to deprive the owner of the elevator of 
such compensation for the service of transportation it 
was rendering, and thereby of a beneficial use and of a 
portion of the value of its elevator. In Interstate Com- 
merce Commission vs. Stickney, Supreme court, Noven- 
ber 29, 1909, 164 Fed. 638, 643, 644, the Supreme court 
affirmed an injunction against an order of the Commis- 
sion which reduced a reasonable terminal charge of $2 
per ear to $1 per car on the ground that the rate of tbe 
carrier plus the terminal charge was in its opinion un- 
reasonably high and held that the Commission’s remedy 
was to reduce the carrier’s rate, and that it was beyond 
its power to reduce the terminal charge below reasonable 
compensation for the service. By the same mark it was 
beyond the power of the Commission to prohibit the al- 
lowance of payment to the owners and operators of ele- 
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vators of reasonable compensation for elevation because 
the carriers’ rate, together with that payment or allow- 
ance, was discriminatory. The result is that the orders 
in these cases were beyond the power of the Commis- 
sion, and that they cannot be sustained. 


Counsel have presented arguments upon which the 
orders of the Commission and its announcement that 
the principle upon which they are founded will result 
in universal prohibition of payment to owners and oper- 
ators of elevators throughout the land of any compen- 
sation for elevation obviously do not rest. But these 
arguments have also been carefully considered. Jt is 
said that the grain upon which the allowance is made 
is not elevated or transferred in transit because it is 
shipped from points of origin in Kansas and Nebraska 
to the Missouri river upon local rates and local way- 
bills. But a proportional rate is the balance of a 
through rate. There are proportional rates from the 
Missouri river to the Mississippi river and to points 
east, north and south which are less than the local rates 
between those points, and this grain which comes from 
points west of the Missouri river takes, not the Jocal, 
but these proportional rates, east of the river upon the 
certificates or expense bills of the companies west of 
the river which show whence it came, Ninety per cent of 
the grain which comes to the Missouri river points 
passes through them to points east, north and south. 
The schedules of the carriers and their practice limil 
this elevator allowance or payment to grain coming into 
the elevators from the west which is actually loaded 
out into cars sent north, south or east, and this service 
of unloading grain out of cars which have brought it 
from the west and loading it into cars which carry it to 
points east, north and south, is elevation and transfer 
in transit within the meaning of the amended Interstate 
Commerce Act. 


The rate of transportation from points west of the 
Missouri river through the cities upon that river to St. 
Louis and other eastern points is the same to all ship- 
pers. All shippers are offered the option of sending 
their grain through these cities with or without elevation 
for the same price. The railroad company pays out of 
the amount it receives from this uniform rate three- 
fourths of a cent per hundred pounds to the elevator 
man at the river for the elevation of that part of the 
transported grain which is elevated in transit there in 
consideration of a prompt return and full use of its cars; 
it is insisted that this constitutes a rebate and an unjust 
discrimination because the net amount retained by the 
carrier is three-fourths of a cent less on grain elevated 
that on that which is not elevated, and because the ship- 
per who elevates his grain receives a service that he 
who does not elevate it fails to obtain. But this is not 
a rebate, because there is no concession from the pub- 
lished rate here, but an allowance in accordance with 
that rate, Sec. 2, and because the same service of eleva- 
tion is offered to all shippers at the same price, and 
they are all able to accept it, and there is neither rebate 
nor unjust discrimination where such an offer is made, 
although some accept and others reject its advantages. 
Nicholson vs. G. W. R. Co., 1 Nev. MecN., 121, 125, 149. 


Much is said in argument of discrimination and 
preference. While general expressions may be found in 
the opinions of the courts to the effect that there must 
be no difference in charges not based on difference in 
service, and that the Interstate Commerce Act was passed 
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to secure equality of rates and to destroy favoritism 
N. Y. N. H. & H. R. R. Co. vs. Interstate Commerce 
Commission, 200 U. S., 361, the legal effect of the a 
is that declared by Judge Jackson, afterward Mr. Justi 
Jackson of the Supreme court, in Interstate Commer: 
Commission vs. B. & O. R. R. Co., 43 Fed., 37,.in thes 
words, which have been three times affirmed and adopte:! 
by the Supreme court as the true interpretation of th 
law: 

Subject to the two leading prohibitions that their charges 
shall not be unjust or unreasonable, and that they shall not un- 
justly discriminate, so as to give undue preference or disadvar- 
tage to persons or traffic similarly circumstanced, the act 
regulate commerce leaves common carriers as they were at tle 
common law, free to make sp¢cial contracts looking to the in- 
crease of their business, to classify their traffic, to adjust and 
apportion their rates so as to meet the necessities of commer 
and generally to manage their important interests upon the same 
principles which are regarded as sound and adopted in other 
trades and pursuits. 

Interstate Commerce Commission vs. C. N. 0. & T. P 
Ry. Co., 167 U. S., 479, 493; C. N. O. & T. P. Ry. Co. \ 
Interstate Commerce Commission, 162 U. S., 184, 196, 
197; Interstate Commerce Commission vs. B. & O. R. it 
Co., 145 U. S., 263; Interstate Commerce Commission vs. 
Ala. Mid. Ry. Co., 168 U. S., 144, 173. The act does no! 
prohibit all preferences or advantages, or the production 
of all prejudices and disadvantages, but only those that 
are undte and unreasonable. Sec. 3, 24 Stat., 380; Sec. 
15, 34 Stat., 589. 

It is contended that the allowance of the three- 
fourths of a cent to the owners of terminal elevators for 
elevation at the river constitutes a discrimination agains‘ 
the owners of elevators at St. Louis and points east and 
west of the river to whom no such allowance is made, 
and who cannot treat the grain during this elevation in 
transit. But to the companies whose termini are at tlie 
Missouri river elevation in transit there is a commercial 
necessity for which they have a right to pay in order 
that they may secure their share of the transportation 
and the full use of their cars. For this service they pay 
three-fourths of a cent per hundred pounds. The owners 
of elevators at other places cannot render this service 
and cannot treat this grain at these points, but the 
may do both and'‘receive the compensation and benefii 
thereof by constructing elevators at the termini of t! 
railroads at the Missouri river, as those have done who 
do receive these benefits. The difference in allowance 
and in advantage is the just result of a difference in loca 
tion and in the natural advantages of terminal elevators 
and cities upon the Missouri river, and it constitutes 
neither unjust discrimination nor undue prejudice. Th: 
Union Pacific company and the Chicago Great Western 
company, which have no railroads at St. Louis, certain! 
cannot be required to give to the owners of elevato: 
and dealers in grain there the same advantages whic! 
they bring to those at the termini of their railroads 
The Supreme court, after a review of authorities, said 
“In short, the substance of all these decisions is tha! 
railways are only bound to give the same terms to 3!! 
persons alike under the same conditions and circul- 
stances, and that any fact which produces an inequali 
of conditions and a change of circumstances justifies «! 
inequality of charge.” Interstate Commerce Commissio! 

vs. B. & O. R. R. Co., 145 U. S. 263, 283; Harp vs. Cli 
taw, Okla. & G. R. Co., 118 Fed., 169, 175, 125 Fed., 4 
450, 453. 
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and to the southeast, and one-fourth of a cent per hun- 
dred pounds on grain shipped out to the east, but they 
allow and pay nothing for elevation upon grain shipped 
into St. Louis from the west. Complaint is made that 
the payment by the carriers of three-fourths of a cent 
per hundred pounds for elevation at Omaha and Kansas 
City works a discrimination between the dealer in grain 
who owns an elevator at St. Louis and the dealer who 
owns one at Omaha in this, that if the former purchases 
grain west of the Missouri river, ships it through Omaha 
to his elevator at St. Louis and then out to some easiern 
point it costs him three-fourths of a cent per hundred 
pounds more at that point than it would cost the dealer 
at Omaha who has passed the grain through his elevator. 
The answer is that the two dealers are not similarly 
situated. The Union Pacific company and the Chicago 
Great Western company neither reach St. Louis nor have 
their termini there. Their need for elevation in transit 
and their competition for transportation which constitute 
a controlling factor at Omaha and Kansas City do not 
exist at St..Louis, and that city is many hundred miles 
farther distant from the grain fields. These facts ex- 
tract from this difference every element of unjust dis- 
crimination or undue prejudice. East Tenn., V. & G. 
Ry. Co. vs. Interstate Commerce Commission, 181 U. 5&., 
1, 12; Interstate Commerce Commission vs. Ala. Mid. 
R. R. Co., 168 U. S., 144, 171, 175; L. & N. R. R. Co. 
vs. Behlmer, 175 U. S., 648, 671, 674. 

The allowance for elevation at the Missouri river 
points has not been made to millers who own elevators 
and are engaged in milling in transit there, and it is 
said that from this fact arises a discrimination in favor 
of millers at St. Louis who own elevators at Omaba or 
Kansas City and pass their grain through them. There 
is no discrimination here in favor of millers in St. Louis 
who have no ownership or operative control of an ele- 
vator at one of the Missouri river cities. There is no 
evidence that there is any miller in St. Louis who has 
such an ownership or control, and this suggested dis- 
crimination is too theoretical and improbable to persuade. 
If, however, it exists, the remedy is to grant reparation 
to the millers who elevate their grain in transit in ac- 
cordance with the schedules of the carriers at the Mis- 
souri river points, as the Commission has done in the 
cases of the operators of other elevators there. Ne- 
braska-Iowa Grain Co. vs. U. P. R. R. Co. (January 6, 
1909, 15 I. C. C. Rep., 90), not to forbid all compensation 
for elevation in transit. 

This brief review of the suggestions of counsel in 
support of the action of the Commission discloses no 
rebate, no unjust discrimination, no undue prejudice, 
nothing that may bring the sweeping orders before us 
within the delegated powers of that body. On the other 
hand, the enforcement of these orders cannot fail to 
cause great losses and to entail much discrimination. 
It will strike down the practice of a decade in reliance 
upon which elevators have been built, terminal. grounds 
in large cities have been bought and equipped, contracts 
have been made, business and markets have grown up 
and business relations have been established. If the car- 
riers whose roads terminate at the Missouri river cities 
may not pay for this elevation in transit, they must fur- 
nish it themselves free, or the producers and consumers 
Whose grain passes over their roads must ultimately 
bear the expense of it. If they furnish it free, or if they 
construct elevators and charge a reasonable compensa- 
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tion for it, the owners of the terminal elevators at the 
river must lose the use which in large part induced 
their construction and must lose a portion of their value. 
If the carriers charge for it, producers and consumers of 
grain, which, on account of its origin, must pass, or for 
other reasons does pass, over their railroads, must bear 
this charge, while those whose grain may pass over the 
through roads may be free from it, and this fact will 
necessarily have the effect to divert grain and the busi- 
ness in it from the Missouri river cities and to diminish 
the value of all investments therein in facilities for 
conducting it. 

While these facts bear upon the wisdom and expe- 
diency of the orders, they are not unworthy of serious 
consideration in the determination of the question 
whether or not the power of the Commission to affect 
so radically the property rights and interests of the par- 
ties to these suits really exists. The conclusion of the 
whole matter is that the sweeping orders under consid- 
eration were beyond the delegated power of the Com- 
mission, and for that reason they must be annulled and 
their enforcement must be enjoined. Peavey & Co. 
pray for a recovery from the Union Pacific company of 
compensation for services rendered by it between De- 
cember 17, 1906, and October, 1908, when the bill in 
its case was filed in the elevation of grain at Omaha and 
Kansas City at the agreed rate of one and one-fourth 
cents per hundred pounds. But on April 9, 1907, the 
Commission reduced the rate of compensation for these 
servicés to three-fourths of a cent per hundred pounds 
(12 I. C. C. Rep., 85, 90). Reasonable compensation for 
such services includes not only the cost of the services 
but reasonable reward therefor in addition, but the evi- 
dence fails to convince that three-fourths of a cent per 
hundred pounds then was or now is less than a reason- 
able compensation for these services. Peavey & Co. 
may therefore recover of the Union Pacific company for 
elevation services rendered prior to April 9, 1907, at the 
rate of one and one-fourth cents per hundred pounds and 
for such services rendered since that date at the rate of 
three-fourths of a cent per hundred pounds. Let decrees 
be entered in accordance with the conclusions announced 
in this opinion. 


Fixes Date of Grain Hearing 


Des Moines, Ia., March 11.—The state railway commis- 
sion has fixed March 22 as the date upon which it will 
hold a hearing in the matter of the proposed revision of 
grain rates. 

During the week ending last Friday, fourteen new 
complaints relating to car service were lodged with the 
board. It is said, however, that conditions are improv- 
ing, and it is expected that this bright outlook will grow 
still brighter. Other complaints filed with the Commis- 
sion during the same period dealt with station service, 
refusal to construct sidetrack, failure to furnish grain 
doors, train service and excessive switching charge on 
ice. A large number of cases, relating principally to 
delay in transit of coal shipments, were satisfactorily 
settled. 


WOULD REGULATE RAILROAD SECURITIES. 


Guthrie, Okla., March 11.—A bill designed to give the 
state corporation commission control over railroad stock 
and bond issues and to prevent stock watering has been 
introduced in the Oklahoma legislature. 


















































ee ———— : 


ae 


ne 
ae eo 











332 


CLASH OVER BILL IMMINENT 


Insurgent Senators Jolt Taft Railroad Program— 
Elkins Bill Favorably Reported—Sharp Conflict 
in House Likely 











Washington, D. C., March 11.—Darker, darker frown 
the skies upon the administration railroad measure. 

Within the last few days the danger signals in both 
branches of the national legislature have been hoisted 
higher. The Elkins bill has been reported out of the 
senate committee on interstate commerce, with a recom- 
mendation that it be enacted into law, but the opponents 
of the bill stole a march on the supporters of the presi- 
dent’s program by antedating the latter’s commenda- 
tion of the Taft-Wickersham-Elkins-Townsend bill with 
a minority report, signed by Senators Cummins and 
Clapp, in which the leading features of that measure 
come in for a severe scoring. 

Meanwhile the house committee on interstate and 
foreign commerce threatens to slash the administration 
bill now before it; amendments to prevent railroad mer- 
gers have been inserted and some of the original pro- 
visos stricken out. Rumor has it that the feeling over 
the bill especially in this committee, has become very 
acute and that the temper of the members of the com- 
mittee considering it, as well as those called upon to 
defend the original verbiage of the Townsend Dill, is 
daily growing less amiable. 

The minority report of the Senate committee on _ in- 
terstate commerce attacks particularly the commerce 
court, stock regulation and traffic agreement features of 
the bill. In part, the dissenting republican members of 
the committee say: 


“The first six sections of the bill create and equip 
a court to be known as the United States court of com- 
merce. The commerce court is given exclusive original 
jurisdiction of four classes of cases of which the Circuit 
courts of the United States now exercise jurisdiction. A 
new jurisdiction is conferred which will be hereafter 
more specifically noted. 


“As we view the matter, the court and the expendi- 
ture it involves are wholly unnecessary. According to 
the reports of the Interstate Commerce Commission there 
arose between the time the Hepburn act went into effect 
in the middle of the year 1906 and the close of the year 
1909, a period of three and one-half years, twenty-six 
cases, of which the court of commerce would have had 
jurisdiction had it been in existence during that time; 
that is to say, less than eight cases per year. It seems 
to us indefensible to put upon the taxpayers the burden 
of maintaining such a court under such circumstances. 
Further, it seems to us fundamentally wrong to create 
a court whose sole work will be the trial of railway 
cases. Without enlarging upon the subject, we merely 
remind the senate of the tremendous influences that will 
inevitably surround the selection of such a tribunal. It 
is far better for the country that all such controversy 
shall be disposed of by the regularly constituted judicial 
tribunals, proceeding in the orderly established way. 

“The moment the bill we are now considering was 
made public, the fear was expressed in many quarters 
that the provisions of the first six paragraphs of section 
1, coupled with the last paragraph but one of the same 
section, and section 3, would enlarge the jurisdiction and 
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power of the court of commerce over such orders of the 
Commission as compared with the jurisdiction and power 
of the circuit courts under the existing law, but would 
be extended to a practical retrial upon the merits of th: 
order. 

“The Interstate Commerce Commission, in its appear- 
ance before the committee, submitted a statement upon 
the subject and urged an amendment. The attorney- 
general, who drafted the bill, was evidently impressed 
with the suggestion, and in the next succeeding revise 
of his draft adopted the idea, but, preferring his own 
method of correction, inserted an amendment of the bill 
now before the senate, as follows: 

But nothing hereinbefore contained shall be construed as 
enlarging the jurisdiction now possessed by the Circuit courts 
of the United States or the judges thereof, which is hereby 
transferred to and vested in the court of commerce. 

“The advocates of a broad review were not content 
with this plain statement. After some discussion, the 
attorney-general withdrew the ‘amendment, and it does 
not appear in the bill reported by the committee and 
now before the senate. If, therefore, the bill passes as 
it has been reported, it will be with the understanding 
that the carriers, and those who have always insisted 
upon a broad review, will contend that the law has been 
changed, and that the court of commerce will be invested 
with the jurisdiction to practically retry, upon the merits, 
eases that have been decided by the Commission. 

“The most objectionable and harmful feature of the 
bill under consideration is found in the departure from 
the existing method of defending suits brought by com- 
mon carriers to set aside, annul, enjoin or suspend the 
orders and requirements of the Commission. As the law 
now is, all such suits are brought against the Interstate 
Commerce Commission and are defended by the Com- 
mission, and the almost universal practice of the Com- 
mission is to secure the assistance of the attorney who 
conducted the case before the Commission in behalf of 
the complainant or complainants. In this way the com- 
mon carrier is met in the courts (1) by the Commission 
having full knowledge of the case and with an interest 
to defend it; (2) by attorneys who are as familiar with 
the facts as are the carriers themselves. The result is 
a real law suit, the Commission being moved by the nat- 

ural desire to maintain its order and the shipper being 
moved by the determination to secure the redress of a 
wrong. 


“The bill reported by the majority of the committee 
proposes that all suits attacking orders or requirements 
of the Commission shall be brought against the United 
States, and the Commission and all other parties inter- 
ested in the outcome are by express provision prohibited 
from taking any part in-the proceedings before the court 
of commerce. The defense is placed wholly in the hands 
of the attorney-general and his assistant attorneys- 
general. It is our deliberate judgment that this trans/er 
of responsibility and power will destroy in large measure 
the efficiency of the interstate commerce law; and we 
look upon it as the most serious blow that could be dealt 
to those who must from time to time ask their. govern- 
ment for relief from the injustice inflicted by railway 
companies and other common carriers. 


“Section 7 of the bill repeals the anti-trust law with 
respect to agreements between common carriers speci): 
ing the classifications of freight and the rates, fares. 
charges for transportation of passengers and freight, and 
expressly legalizes them. The only power reserved to 
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the Commission upon the subject is that it may change 
the rates, fares, charges or classifications after hearing, 
exactly as it may change any rates, fares, charges or 
classifications put into effect by individual carriers. It 
is obvious that this provision will destroy the last ves- 
iige of competition between carriers as to rates.” 

Attacking section 12, the anti-merger feature of the 
bill, the report criticizes it because it is confined only to 
railroad cerporations, and then strikes at its court review 
provision: 

“It is proposed in the latter part of the section to 
create a novel kind of law suits. It is provided that 
when any individuals or corporations are about to effect 
a purehase or consolidation which may be contrary to 
the law, they shall state their case to the court of com- 
merce; that thereupon the department of justice shall 
appear and defend for the United States; that if, upon 
the hearing, the court finds that the case, as stated, 
would be lawful if carried into an actual transaction, 
then the court shall issue a certificate of innocence which 
will create an estoppel as between the transaction and 
the United States. We look upon such a procedure as 
indefensible, even if it were limited to the jurisdiction 
already described. 

“The most extraordinary feature of the section will 
be found in its closing sentence, which we quote: 


In making the determination herein provided for, the court 
shall take into consideration the effect of such proposed acquisi- 
tion upon the due observance and effective enforcement of all 
the laws of the United States, and the relative importance of any 


benefit to the public interest and of any effect upon competition 
resulting from such acquisition. 

“If these be not mere idle words, they confer upon 
the judicial branch of the government a power which 
Congress cannot constitutionally grant, and which, if it 
could be granted, would destroy the fundamental prin- 
ciples of civilized and organized society. In effect, this 
sentence says to the court of commerce: ‘If you find the 
proposed merger, purchase, or consolidation to be con- 
trary to all the acts of Congress upon the subject, and 
especially the anti-trust act, and contrary to the provi- 
sions of this particular bill, nevertheless, you may enter 
a judgment of legality that will forever bind the United 
States and forever protect the proponents of the merger, 
purchase or consolidation, if you believe that upon the 
whole the contemplated transaction will be of benefit to 
the public interest; and all this, notwithstanding the well- 
settled policy of the people and every legislative body 
which forbids the merger or consolidation in any form 
of competing lines of transportation.” 

Referring to the provisions for regulating new capi- 
talization, Messrs. Cummins and Clapp say: 

“Sections 13, 14 and 15 of the bill add to the exist- 
ing law a plan for the regulation of the capitalization 
of railroad corporations. It is so intricate and compli- 
cated that an effort on our part to state just what is 
accomplished would make our report unreasonably long. 
We content ourselves, therefore, with an expression of 
our conclusions: 

“1. We believe that, however commendable the motive 
which inspired the writer of these sections, the abuse 
of overcapitalization can be continued under them with- 
out legal abatement. 

“2. We believe that a plain, straightforward declara- 
tion that capital stock issued by corporations which 
Congress has the power to regulate shall be paid for at 
par, and that if paid for in property or services the 
reasonable value of the property and services shall be 
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fixed by the Interstate Commerce Commission, is all that 
is required; and that the infinite variety of qualifica- 
tions and exceptions found in these sections should be 
eliminated. 

“3. We believe that capitalization of common car- 
riers represented by bonds will be sufficiently guarded 
if the purposes for which the proceeds of the bonds can 
be used are carefully prescribed and the proper penal- 
ties for misuse of the proceeds are imposed. 

“4. We believe that it would be prudent to so sepa- 
rate the legislation upon this subject as not to imperil 
the regulations enacted under an unquestioned legislative 
power by their association with the exercise of a legis- 
lative power which, although we believe it exists, has not 
yet been affirmed by the Supreme court of the United 
States.” 

The majority report of the same committee, in sup- 
porting the administration measure, summarizes some of 
the principal features as follows: 

“The principal argument in favor of the creation of 
such a court (i. e., court of commerce) is that it will 
prevent delay and confusion in the enforcement of the 
law by creating one tribunal specially versed in the com- 
plicated and often technical questions arising out of the 
application of the interstate commerce law to railroads 
and other carriers subject to the act, 

“Chairman Knapp of the Interstate Commerce Con- 
mission has testified that he regards the creation of 
such a tribunal as the Commerce court as highly impor- 
tant, as such a court would obviate the great delays 
now experienced, even with the expedition act, and that 
while the recent decisions of the Supreme court in the 
car distribution cases had lessened the need of such a 
court, still experience of the Commission had shown 
that the greater part of the cases arising would not 
turn upon questions of judgment and discretion, but upon 
construction of the law, the authority of the Commission 
and question of confiscation. 

“Section 7 of the bill amends the fifth section of 
the interstate commerce act by providing that agree- 
ments between common carriers subject to the act speci- 
fying the classifications of freight, and the rates, fares 
and charges for transportation of freight and passengers 
agreed upon shall not be unlawful under the commerce 
act or under the Sherman anti-trust act, if a copy of 
the agreement be filed with the Interstate Commerce 
Commission within 20 days after it is made; but that all 
provisions of the commerce act shall be applicable to 
such agreements; and that any party to the agreement 
may withdraw from the same on 30 days’ notice; and 
that the agreement in itself shall not be deemed a tariff 
or schedule of rates, etc., nor operate to alter any such; 
and that nothing in this section shall be deemed to 
authorize the making of agreements for pooling freight 
contrary to the provisions of section 5 of the commerce 
act.” 

In defense of section 12, so bitterly arraigned by the 
minority report, Senator Elkins says: 

“For the purpose of ‘maintaining always the princi- 
ple of competition between naturally competing lines, 
and avoiding the common control of such lines, by any 
means whatsoever, it is proposed, by section 12 of the 
bill, to prohibit railroad corporations, being common car- 
riers subject to the interstate commerce act, from ac- 
quiring, directly or indirectly, any interest in the capital 
stock, and from purchasing or leasing the railroad of 
any railroad corporation ownitig or operating a line of 
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railroad which is directly and substantially competitive 
with that of such common carrier respecting the business 
to which the commerce act applies. 

“Some criticism of this section has been made upon 
the ground that it did not prohibit the acquisition by 
means of a holding corporation of stocks of competing 
lines of railway. The provisions of the Sherman anti- 
trust law, as interpreted by the Supreme court in the 
case of Northern Securities Co. vs. United States (193 
United States, 1), so completely cover that ground that 
your committee deemed it unnecessary to attempt a 
repetition of those prohibitions in this act, and for the 
same reason it was not deemed expedient to attempt 
to deal with the question of combinations of express 
companies or telegraph and telephone companies, be- 
cause, where such combinations constitute a restraint of 
trade, the Sherman act affords ample authority to reach 
and prevent them. 

“Sections 13 and 14 of the proposed act embody 
provisions for such national restriction and supervision 
as, it»is hoped, will prevent in the future the over-issue 
of stocks and bonds by interstate carriers.” 


Classification Committee to Meet 





New York, March 11—The next meeting of the Offi- 
vial Classification committee to consider changes in the 
Official Classification will be held at the committee rooms 
ut 143 Liberty street, Tuesday, March 29, at 10 a. m. 

The docket of the meéting includes over three hun- 
dred subjects. Changes in three rules will come up for 
consideration. It has been suggested that rule 3, apply. 
xguverning the marking of less-than-carload freight, be so 
amended as to provide that freight which is consigned 
“to order” fall under its provisions, The striking out of 
the words “actual weight to be charged for if in excess 
of the minimum weight” in the first clause of rule 10, 
dealing with mixed carloads, is also included in the sug- 
gestion for the revision of that rule, while changes in 
rule 5-A as applied to the movement of kraut and 
pickles in tank cars and the application of rule 5-C to 
shipments of machinery to the extent of making the min- 
imum on the second car 12,000 pounds, are also docketed. 
Various changes in the ratings and descriptions of a 
large number of commodities are likewise scheduled to 
be taken up at this meeting. 

For the benefit of western shippers and others un- 
able to attend the meeting in this city, a preliminary 
meeting will be held in the rooms of the Central Freight 
association, the Rookery, Chicago, Tuesday, March 15. 
This meeting will begin. at 10 a. m. 


WHEN SHALL LUMBER RATES APPLY? 


Austin, Tex., March 11.—The state commission has 
announced that it will hold a meeting the twelfth of next 
month to take up the question of to what extent poles 
may be creosoted without the regular lumber rates apply- 
ing to their transportation. 


EXPRESS LINES VICTORS IN DAKOTA. 


Sioux Falls, S. D., March 11—By a decision handed 
down by Judge Carland of the United States District 
court, the express companies have won their fight against 
the general reduction in rates ordered by the state rail- 
road commission to take effect January 1, 1909. The 
court held that the commission was without power to 
make the schedule complained of. 
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CAR SITUATION UNCHANGED 


Latest Report Shows Small Decrease in Both Surplus 
and Shortage—Greatest Lack in Coal 
and Box Equipment 





Little change in the car supply situation is shown in 
the latest fortnightly report of the committee on rela- 
tions between railroads of the American Railway associa- 
tion. A small decrease is reported in both the surplus 
and the shortage, but the variation from the figures of 
the last February bulletin is so slight as to call for io 
comment. 

In presenting the present report, Bulletin No. 67, 
thur Hale, chairman of the committee, says: 

“There is practically no change in the situation since 
the date of our last Bulletin, the surplus having de- 
creased only 198 cars, and the shortage 1,297 cars. 

“While the shortage is still chiefly in coal cars in 
Groups 2 (Eastern), 3 (Middle), and 4 (South Atlantic). 
there is a slight increase in the surplus and an unimpor- 
tant decrease in the shortage of this class. 

“There is little change in the box car situation, 
either by groups or in the grand total. 

A summary of conditions from October 28, 1908, to 
March 2, 1910, follows: 





SURPLUSES. 
Coal, 
Gondola 
No. of and Other 
Date. Roads. Box. Flat. Hopper. Kinds. Total. 
March 2, 1910..... 152 14,469 6,613 9,287 14,946 45,315 
Feb. 16, 1910..... 148 14,990 6,447 8,660 15,416 45,513 
Jan. 19, 1910..... 151 22,842 8,417 7,819 12,758 51,836 
Dec. 22, 1909..... 177 = 24,284 7,595 7,213 19,262 58,354 
Nov. 24, 1909..... 163 17,538 4,091 5,628 12,271 39,528 
Oct. -27, 1909..... 174 13,029 3,090 5,287 9,490 30,896 
Sept. 29, 1909..... 174 22,330 3,821 11,239 15,998 53,388 
Aug. 18, 1909..... 169 82,505 5,953 42,158 28,808 159,424 
July 21, 1909..... 165 116,221 9,971 78.675 38,487 243,354 
June 23, 1909..... 166 121,441 12,099 89,292 40,112 262,944 
May 26, 1909..... 158 118,077 14,940 97,006 43,687 273,710 
April 28. 1909..... 161 107,665 16,487 110,538 47,638 282,328 
March 31, 1909.... 158 101,344 20,428 128,546 46,282 296,600 
Feb. 17, 1909..... 159 98,512 23,924 135,208 43,797 301,441 
Jan. 20, 1909..... 162 127,204 -26,723 116,680 41,057 311,064 
Dec. 23, 1908..... 158 87,350 16,247 79,595 38,885. 222,077 
Nov. 25, 1908..... 160 45,194 12,157 43,854 31,624 132,829 
Oct. 28,  1908..... 158 39,383 10,185 31,541 29,803 110,912 
SHORTAGES. 
Coal, 
Gondola 
No. of and Other 
Date. Roads. Box. Flat. Hopper. Kinds. Total 
March 2, 1910..... 152 15,349 699 9,942 3,917 29,997 
Feb; .16,. 1910..... 148 15,448 1,243 10,871 3,642 1,204 
eum, “Te, Beets oss 151 10,078 590 11,128 3,196 24,992 
Dec. 22, 1909..... 177 10,947 1,021 8,562 8,524 24,054 
Nov. 24, 1909..... 163 12,230 891 9,542 4,833 27,496 
Oct. 27, 1909..... 174 23,138 1,412 8,743 3,343 56.636 
Sept. 29, 1909..... 174 8,184 655 4,392 1,351 14,582 
Aug. 18, 1909..... 169 556 277 1,076 100 2,009 
July 21, 1909..... 165 106 169 31 33 9 
June 23, 10909......-166 .. 211 190 193 233 27 
May 26, 1909..... 158 83 99 1,011 47 1,240 
April 28. 1909..... 161 144 106 74 173 197 
March 31, 1909.... 158 158 98 116 27 9 
Feb. 17, 1909..... 159 266 97 11 96 70 
Jan, 20, 1909..... 162 163 21 139 35 8 
Dec. 23, 1908..... 158 471 42 289 217 1,919 
Nov. 25, 1908..... 160 7,923 178 900 209 9,210 
Oct, .28, 1908..... 158 8,175 167 2,261 236 8=110. 839 


SCOUT STORY OF FIGHT ON BUFFALO. 


Pittsburg, Pa., March 11.—Steel and coke interests 12 
this district scout the allegations made, when Judge Hae! 
enjoined an advance in coke rates last week, that th: re 
was a conspiracy to advance rates to Buffalo’s detrim:\t- 
That discrimination against New York city is inten ed 
is denied, and the assertion is made that the proposed 
advance was solely for the purpose of evening up rate 
schedules. 
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March 12, 1910. 


LEADING COMMERCIAL AND 
TRAFFIC ORGANIZATIONS 


The Natlonal Industrial Traffic League. 


Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-opérate with the Inter- 
state Commerce Commission, state rail- 
road commissions and _ transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 
United States. 
Officers 
J. C. Lincoln, President 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, Vice-President 
Mgr. Transp. Dept. Board of Trade, 
Chicago, Ill. 
W. E. Cooke, Secretary-Treasurer 
T. M. Automatic Electric Co., Chi- 
cago, Ill. 
Executive Committee 
H. C. Barlow, . airman 
T. D. Chgo. Assn. of Com., Chicago, Ill. 
F. B. Montgomery, Vice-Chairman 
Mer. Traffic Dept. International Har- 
vester Co., Chicago, Ill. 
” Chicago, Ill. 


O. F. Bell, 
T. M. Crane Co. 

J M. Bellville, Pittsburg, Pa. 
G. F. A. Pittsburg Plate Glass Co. 

F, T, Bentley, Chicago, Tl. 
F. T. M. Illinois Steel Co. 

L. B. Boswell, Quincy, Ill. 
Comm’r Quincy Freight Bureau. 

W. D. Hurlbut, Chicago, Il. 
T. M. Wisconsin Pulp & Paper Co. 
Cc. A. Jennings, Chicago, Il. 
Mer. Transp. Dept. American Cotton 

Oil Co. 
H. G. Wilson, Kansas City, Mo. 
Comm’r Trans. Bureau of Com’) Club. 
E. J. MceVann, Omaha, Neb. 
Mer. Com’! Club Traffic Bureau. 
J. Keavy, Indianapolis, Ind. 
Comm’r Indianapolis Freight Bureau. 
W. P. Trickett, Minneapolis, Minn. 
Ex, Mer. Minneapolis Traffic Assn. 


ILLINOIS. 
Lake County Manufacturers’ Association, 
E. P. Sedgwick, Pres., Waukegan. 
National Association of Agricultural Im- 
plement and Vehicle Manufacturers, 
W. J. Evans, Sec., Chicago. 


MINNESOTA, 
Northern Pine Manufacturers’ Assocla- 
tion, J. E. Rhodes, Sec., Minneapolis. 


MISSOURI. 

Business Men’s League, P. W. Coyle, 
Comm’r, 614 Bank of Commerce Blidg., 
St. Louis. 

Commercial Club, F. W. Maxwell, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of the 
Commercial Club, H. G. Wilson, Trans. 
Comm’r, 105-6-7 Board of Trade Bidg., 
Kansas City. 


NEW YORK. 

Albany Chamber of Commerce, Wm. B. 
Jones, Sec., 95 State St., Albany. 

National Wholesale Grocers’ Association, 
A. H. Beckman, Sec., 6 Harrison St., 
New York. 

Syracuse Chamber of Commerce, H. C. 
Clark, Sec., Syracuse. 


OHIO. 
Cleveland Chamber of Commerce, Munson 
A. Havens, Sec., Cleveland. 


WASHINGTON. 
Paciie Coast Lumber Manufacturers’ As- 
SOc:ration, Victor H. Beckman, Sec., 603 
Lumber Exchange, Seattle. 


WISCONSIN. 
Merchants’ and Manufacturers’ Agsocla- 


tlon, Wm. G. Bruce, Sec., 46 Universi 
Bldg., Milwaukee. . 
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COMPLAINTS BEFORE COMMISSION 





Digest of Petitions Lodged with Interstate Commerce Board During 


Past Week 





Alabama Coal Operators’ Association 


of Birmingham, Ala., vs. Sou. Ry. 
and L. & N. (3153). 

Complainant alleges that the 
rates charged by defendants for 
the transportation of coal is higher 
from their mines than. from mines 
in Kentucky and Tennessee at 
common points in Georgia. Com- 
plainant claims that it is put at 
an unjust and unreasonable disad- 
vantage in marketing its coal for 
the reason that the rates charged 
by defendants are too high, and 
claims that after due hearing and 
investigation the Commission wili 
issue an order commanding defend- 
ants to desist from charging un- 
just and unreasonable rates. 

Cabaniss & Bowie, attorneys for 
complainants. 


Cobb, R. E., Minnesota Butter & 


Cheese: Co., S. J. Mumm Co., Cres- 
cent Creamery Co., Milton Dairy 
Co., Miller & Holmes and Samels 
Bros. of St. Paul and Minneapolis 
and Duluth, Minn., vs. Nor. Pac., 
Gt. Nor. Exp. Co., Nor. Exp. Co., 
Western Exp. Co., Gt. Nor. Ry., 
M. St. P. & S. S. M. (3133). 

Complainants allege that they 
are engaged in the business of 
buying and selling cream and milk, 
and in manufacturing butter from 
cream so _ bought. Petitioners 
claim that rates charged by de- 
fendants are unjust and unreason- 
able; that they are placed at an 
undue and unreasonable. disad- 
vantage in competing with others 
engaged in similar business. Com- 
plainants pray that after due hear- 
ing and investigation an order be 
made commanding defendants to 
cease and desist from charging un- 
just and unreasonable rates. 

Durment, Moore & Sanborn, at- 
toreys for complainants, St. Paul, 
Minn. 


Crombie & Co., D. M. Payne, H. Le- 


sinskey, M. Ainsa & Sons, Ameri- 
ean Grocery Co., Goodman Produce 
Co., of. El Paso, Tex., vs. Sou. 
Pac. and G. H. & S. A. (3149). 

Complainants allege that during 
the last two years they have 
shipped, at various times chile pep- 
pers in L. C. L. lots, from points 
in California to El Paso, Tex., at 
a rate of $2 per 100 pounds, which 
is unreasonable and unjust. Com- 
plainants allege that a rate of 
$1.25 per 100 pounds is a just and 
a reasonable rate. and ask repara- 
tion in the sum of $360.08. 

Rufus B. Daniel, attorney for 
complainant. 


Hill-Ingham Lumber Co. of Page, 


Okla., vs. K. C. Sou., St. Joseph & 
Grand Island (3148). 

Complainant alleges that on or 
about the 29th of February, 1908, 


it shipped one carload of yellow 
pine lumber to the Powell Lumber 
Co. of Powell’s, Neb., weighing 
39,400 pounds, rate charged for 
shipment 33 cents per 100 pounds, 
charges collected $196, which com- 
plainant claims is unreasonable 
and unjust. Complainant alleges 
that a reasonable and just rate 
should not exceed 23 cents per 100 
pounds, and asks reparation in the 
sum of $59.38. 

John S. Kirkpatrick, attorney 
for complainant, Kansas City, Mo. 


Hill & Webb of McKinney, Tex., vs. 


Iberia & N., M. La. & Tex., M. K. 
& TT. and various other roads 
(3150). 

Complainants allege that on va- 
rious dates they made shipments 
of ear corn in the shuck, from 
points in Louisiana to points in 
Texas, on which freight charges 
were in excess of the rates on 
similar commodities. Complain- 
ants claim that during the time of 
above shipments there was in ef- 
fect a rate of 20 cents per 100 
pounds, except to points on Iberia 
& N., which was 22% cents and 25 
cents per 100 pounds. Complain- 
ants allege that rates charged by 
defendants on their shipments was 
25 cents, and as high as 35 cents 
per 100 pounds. Complainants 
pray that after due hearing and 
investigation Commission will is- 
sue order commanding defendants 
to desist from charging excessive 
rates, and ask reparation in the 
sum of $815.88. 


Jackson Grocery Co. of El Paso, Tex., 


vs, Sou. Pac. (3144). 

Complainant alleges that on or 
about June 29, 1908, it had 
shipped from Brawley. Cal., to El 
Paso, Tex., one carload of melons, 
weighing 24,000 pounds, based upon 
rate of 97 cents per 100 pounds, 
charges collected $232.80. Com- 
plainant alleges that a just rate 
for such shipment did not exceed 
$10 per net ton, and that at time 
of said shipment there was in ef- 
fect a combination of local rates 
based on Imperial Junction, Cal., 
which resulted in a rate of $10.75 
per net ton from and to said 
points. Complainant prays that 
after due hearing and investigation 
the defendants be made to main- 
tain for two years a rate not to 
exceed $10 per net ton, and that 
they be ordered to refund to com- 
plainant the sum of $112.80, 

Rufus B. Daniel, attorney for 
complainant. 


Jeffries, David K. and Fred J., and 


Marvin Hughitt, Jr., doing business 
under the firm name of. Chicago 
Car Lumber Co., of Chicago, IIl., 
vs. L, & N. (3136). 





Complainant states that while 
engaged in business as dealers in 
lumber it. made and entered into 
a contract with the C. C. C. & St. 
L., to furnish to said railway com- 
pany: at Shirley, Ind., a certain 
number of ties, to be delivered to 
them at Louisville, Ky., and that 
they were to be carried by said 
company from Louisville, Ky., to 
Shirley, Ind., free of charge, on 
account of company’s’ material. 
On or about the 15th day of De- 
cember, 1908, petitioner delivered 
to defendants at Tennessee Ridge, 
Tenn., four cars of ties weighing 
190,800 pounds, and received bills 
of lading containing notation 
“through rate guaranteed from 
Tennessee Ridge to Louisville, 8 
cents per 100 pounds.” At time 
of shipment lumber rate in effect 
from Tennessee Ridge to Louis- 
ville was 8 cents per 100 pounds, 
and petjtioner requested agent to 
forward same at that rate. Con- 
trary to instructions, shipment was 
forwarded and complainant was 
charged a rate of 23 cents per 100 
pounds; charges collected on said 
shipment were $629.64, which 
amount is more than the value of 
ties. 

Petitioner filed claim with the 
L. & N. for the total amount paid 
at the rate of 33 cents, and on 
receipt of claim L. & N. refunded 
the sum of $457.92. Defendants 
claim that the rate then applicable 
was 9 cents between Tennessee 
Ridge and Evansville, Ind., there 
being no published rate on cross- 
ties from Tennessee Ridge tc 
Louisville. 

Complainant claims that rate of 
9 cents is unreasonable and un- 
just, and asks reparation in the 
sum of $19.08. 

Adams, Bobb & Adams, 
neys for complainant. 
Minnesota & Iowa Elevator Co. of 
Minneapolis, Minn., vs. C. R. I. & 
P. and Gt. Nor. Ry. (3137). 

Complainant alleges that on 

March 3. 1908, it shipped from 
Sioux City, Ia., to Lismore, Minn., 
one carload of bulk corn weighing 
62,350 pounds, at rate of 20 cents 
per 100 pounds, charges collected 
$124.70. Complainant claims that 
carload shipments of corn in bags, 
from and to said points, is only 
10 cents per 100 pounds. Com- 
plainant claims that rate of 20 
cents is unreasonable and unjust, 
and asks reparation in the sum of 
$62.35. 
Manufacturers Ry. Co.. Anheuser- 
Busch Brewing Assn., The Stecher 
Cooperage Works and other com- 
plainants, of St. Louis, Mo., vs. 
st. LL I. M. & S., C. R. IL. & P., 
Mo. Pac., Wabash and _ various 
other roads (3151). 

Complainants allege that for a 
long time prior to March 1, 1910, 
there existed tariffs publishing 
through routes and through or joint 
rates to and from points on the 
lines of defendants, but beginning 
March 1, 1910, said through routes 
and through and joint rates were 
eanceled, and the only reason 


attor- 


given by the defendants for the 
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said action is the groundless fear 
or doubt as to whether the allow- 
ances or divisions previously made 
to or with the Manufacturers Ry. 
Co. for service rendered by it are 
legal or reasonable, and that none 
of said defendants has _ ever 
claimed or charged that said Man- 
ufacturers Ry. Co. did not furnish 
a reasonable or satisfactory 
through route, from all points upon 
its line. Complainants further al- 
lege that the refusal of said de- 
fendants to longer continue said 
through routes and through or 
joint rates is unjust and unrea- 
sonable and puts them to a great 
loss and damage. 

Complainants pray that after 
due hearing and investigation, de- 
fendants be made to continue the 
said through routes and through 
and joint rates. 

Nagel & Kirby, Cassody & But- 
ler and Schnurmacher & Rassieur, 
attorneys for complainant. 


Nebraska Material Co. of Lincoln, 


Neb. (J. H. Allen, Sec. and G. 
Mgr.), vs. C. B. & Q. and St. L. 
& S. EB. (3154). 

Complainant alleges that during 
March and April, 1908, it shipped 
from Mound Valley, Kan., to Te- 
cumseh, Neb., four cars of com- 
mon brick, based on rate of 12c 
per 100 Ibs. Complainant alleges 
that the rate on same commodity 
from same points to Lincoln, Neb., 
is 8c per 100 Ibs., and that Te- 
cumseh is an intermediate point 
between Mound Valley, Kan., and 
Lincoln, Neb. Complainant prays 
that after due hearing and inves- 
tigation defendants be made to de- 
sist from charging such unjust and 
unlawful rates and asks reparation 
in the sum of $112.40. 


Noble, Wm. K., of Fort Wayne, Ind., 


vs. Grand Trunk, D. & T. S. L., 
Hocking V. and Norf. & West. 
(3155). 

Complainant alleges that on June 
5, 1909, he shipped from Mount 
Clemons, Mich., to Ripplemead, 
Va., one carload of coiled elm 
hoops, weighing 33,600 Ibs., based 
on rate of approximately 26c per 
100 Ibs., charges collected $87.51. 
At time of shipment Norf. & West. 
Disp. E. B. Guide Book, I. C. C. 
No. A-797, showed that Ripple- 
mead, Va., was subject to a 5c 
arbitrary, over and above the Nor- 
folk, Va., rates. Complainant fur- 
ther avers that the Grand Trunk 
Ry. published a rate of 16%c from 
Mount Clemons to Norfolk, Va., 
making through rate of 2214c. Com- 
plainant prays that after due hear- 
ing and investigation Commission 
issue order commanding defend- 
ants to desist from charging unjust 
and unlawful rate, and asks repara- 
tion in the sum of $15.75. 

R. B. Coapstick, attorney for 
complainant. 
of Milwaukee, 
Wis., vs. A. T. & 8S. F. and C. M. 
& St. P. (3142). 

Complainant alleges that on De- 
cember 30, 1908, and February 65, 
1909, it made two shipments of 
empty beer packages from Wichi- 
ta, Kan., to Milwaukee, Wis.; ship- 
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ment made December 30 was based 
upon rate of 29% cents, as per 
W. T. L., Amend. 47 to I. C. C. No. 


572, Tariff No. 712, and_ that 
weight of shipment made on 
February 5, 1909, was 24,250 


pounds, based on rate of.34 cents 
per 100 pounds, as per W. T. L 
Sup. 75 to same tariff, making to- 
tal charge of $204.10. Previous to 
December 26, 1908, there was a 
rate of 11 cents from and to same 
points, but upon said date rate 
was advanced to 29% cents, and 
on January 1, 1909, it was further 
advanced to 34% cents, but that 
subsequent thereto and effective 
February 19, 1909, rate was re- 
duced to 24 cents. Complainants 
allege that a higher rate than 24 


- cents is unreasonable and unjust, 


and ask reparation in the sum of 
$48.12. 

of Milwaukee, 
Wis., vs. C. M. & St. P., Mo.. Pac., 
D. & R. G., A. T. & S&S. F. and Sou. 
Pac. (3140). 

Complainant alleges that _be- 
tween Feb, 19 and May 25, 1909, 
it made seven shipments of beer 
in carload lots, from Milwaukee, 
Wis., to San Francisco and Oak- 
land, Cal., weight 213,970 Ibs., 
charges collected $2,353.67, being 
based upon rate of $1.10 per 100 
Ibs. Prior to date of shipment 
there had been a rate in effect of 
$1 per 100 Ibs., from and to said 
points, and that between Feb. 18 
and May 18, 1909, it made eight 
shipments of beer, weighing 243.- 
980 Ibs., charges collected $2,683.78. 
based upon rate of $1.10. Com- 
plainant claims that charging a 
higher rate than $1 per 100 Ibs. is 
unjust and unreasonable, and asks 
refund in the sum of $457.95. 


Pacific Coast Biscuit Co. of Portland, 


Ore., vs. Spokane, P. & S. Ry. and 
Nor. Pac. and various other roads 
(3135). 

Complainant alleges that it has 
had several shipments of peanut 
roasters shipped to them from the 
Bartholomew Co. of Peoria, IIl.. 
and that rates charged by said 
defendants are unreasonable and 
unjust. Complainant claims that 
rate of $6 per 100 Ibs. on double 
first-class basis as per Western 
Classification No. 44, I. C. C. No. 
2, and a $4.50 per 100 Ibs. rate on 
the one and one-half times first 
class basis, as per Western Classi- 
fication ‘No. 45, I. C. C. No. 3, ap- 
plying on roasters, “set up,” was 
and is an unjust and unreasonable 
rate. Complainant claims _ that 
rate of $3 per 100 Ibs. on roasters 
“completely K. D.” is a just and 
reasonable rate. 

Complainant asks reparation in 
the sum of $117.89. 

Parfrey, A. C., of Richland Center, 
Wis., vs. C. M. & St. P. and Ill. 
Cent. (3156). 

Complainant alleges that on or 
about the first day of April, 190°. 
he sold the Crosby & Meyers Cov. 
four carloads of cheese boxes, par! 
of which were to be delivered 3 
Dodgeville, Wis. Complainant «!- 
leges that he was compelled to pay 

e on said shipment that was 








March 12, 





unreaso 
just anc 
have ex 
claims 
Sup. 70 
Oct. 19, 
and Ill. 
17 Yee, 
B-4404. 
after d 
tion de 
from cl 
rates, ¢ 
sum of 
Pierce, Gé 
vs. N. 
Comp 
fendant 
B-5343, 
4, 1907, 
ment o 
taining 
freight; 
the ar 
to frei; 
to and 
and wil 
5,000 It 
accordi 
petition 
a sidet 
and co 
Buffalo, 
to the 
tioner’s 
Car Tr; 
that fr 
1907, t 
1907, tl 
ous tin 
that ea 
5,000 1 
free fe 
ant cla 
per car 
that af 
tigation 
desist | 
and as 
$199.50, 
Almo 
complai 
Pioneer | 
L. S. & 
(3134). 
Comr 
14, 190: 
buckwh 
Ibs., fr 
der of 
lil., no 
at rat 
charges 
of said 
cal rat 
fect, fr 
cago, | 
Freepo} 
per 10¢ 
of 18¢e 
charges 
$62.24, 
Repa 
$31.12. 
Riverside 
pleton, 
Can. P 
M. (318 
Comy 
May 3, 
shipme: 
Appletc 
charges 
which 





Rod 


ased 
per 
No. 
that 
on 
1,250 
ents 
ee # 
y to- 
s to 
is a 
same 
rate 
and 
ther 
that 
ctive 
| re- 
lants 
n 24 
just, 
m of 


ukee, 
Pac.., 
Sou. 


be- 
1909, 
beer 
ukee, 
Oak- 
Ibs., 
being 
r 100 
ment 
ct of 
said 
b. 18 
eight 
243 - 
83.78, 
Com- 
ng a 
bs. is 
asks 


tland, 
r, and 
roads 


t has 
yeanut 
m the 
yer oe 

said 
> and 
; that 
double 
estern 
ct. No. 
ate on 

first 


Classi- 
3, ap- 
was 
onable 


” 


that 


yasters 
st and 


jon i! 


Center, 
nd fil. 


on or 
1, 1909, 
ars Co. 


Ss, pa rt 
sred al 
ant al- 

to pay 
at was 





Mareh 12, 1910. 


unreasonable and unjust, and a 


just and reasonable rate should not 
have exceeded 17%c. Complainant 


claims that the C. M. & St. P. in 
Sup. 70 to G. F. D. 49814, effective 
Oct. 19, 1909, made rate of 17sec, 
and Ill. Cent, also made a rate of 
17¥%ee, in Sup. No. 71, to Tariff 
B-4404. Complainant prays’ that 
after due hearing and investiga- 
tion defendants be made to desist 
from charging unlawful and unjust 
rates, and asks reparation in the 
sum of $101.25. 


Pierce, Geo. P., Co., of Buffalo, N. Y., 


vs. N. Y..C.. & Hi R. (3162). 
Complainant alleges that ¢he de- 
fendant filed tariff A-5946, I. C. C. 
3-5343, effective on or about Jan. 
4, 1907, which provides free move- 
ment of ferry cars, and cars con- 
taining 5,000 Ibs. or upward of 
freight; tariff also provides that 
the arrangement “Will not apply 
to freight in switching movement 
to and from a connecting carrier,” 
and when cars contain less than 
5,000 Ibs., charges will be assessed 
accordingly. On March 4, 1907, 
petitioner constructed and installed 
a sidetrack running from its plant 
and connecting with Belt Line at 
Buffalo, N. Y.,and made application 
to the defendant to have the peti- 
tioner’s name placed in the Ferry 
Car Tariff. Complainant alleges 
that from and including April 2, 
1907, to and including Sept. i2, 
1907, there was switched at vari- 
ous times 67 cars of freight, and 
that each car contained upward of 
5,000 Ibs., and it is entitled to 
free ferry car service. Complain- 
ant claims that it had to pay $3.50 
per car on the 57 cars, and prays 
that after due hearing and inves- 
tigation defendants be made. to 
desist from charging unjust rates, 
and asks refund in the sum of 
$199.50, 

Almon W. Little, attorney for 
complainant. 


Pioneer Co. of Plainwell, Mich., vs. 


L. S. & M. S. and C. M. & St. P. 
(3134). 

Complainant alleges that on Oct. 
14, 1909, it shipped one carload of 
buckwheat flour, weighing 47,875 
Ibs., from Plainwell, Mich., to or- 
der of the Pioneer Co., Freeport, 
Iil., notify Duyer & Calkins Co., 
at rate of 19%c per 100 Ibs., 
charges collected $93.36. At time 
of said shipment, there was a lo- 
cal rate of 8c per 100 ibs. in ef- 
fect, from Plainwell, Mich., to Chi- 
cago, Ill, and from Chicago to 
Freeport, Ill., a local rate of 5c 
per 100 Ibs., making a total rate 
of 18ce per 100 Ibs., and that 
charges collected should have beeu 
$62.24, 

Reparation asked in the sum of 
$31.12. 


Riverside Fiber & Paper .Co. of Ap- 


pleton, Wis., vs. C. M. & St. P., 
Can. Pac. and M. St. P. & S. S&S. 
M. (31388). 

Complainant alleges that on 
May 3, 1909, it made one L. C. L. 
shipment of writing paper, from 
Appleton, Wis., to Winnipeg, Man., 
charges collected were $116.13, 
which includes $3.38 customs 


charge, based upon rate of 40c per 
100 Ibs. to Minnesota Transfer, 
and from Minnesota Transfer to 
Winnipeg, Man., 60c, making 
through rate of $1 per 100 Ibs. 
On May 1 and 25, two more ship- 
ments were made, weighing 5,160 
Ibs., charges collected amounting 
to $53.15. Complainant claims 
that previous to April 14, 1909, 
there had been a rate of 25c per 
100 Ibs. in effect from Appleton, 
Wis., to Minnesota Transfer, 
Minn., and that said rate of 25c 
was again made applicable on Aug. 
16, 1909. Complainant claims that 
a higher rate than 25c is unreason- 
able and unjust, and asks repara- 
tion in the sum of $24.65. 


Stacy, E. P., & Sons, of Minneapolis, 


Minn., vs. O. S. L. and Nor. Pac. 
(3139). 

Complainant alleges that the O. 
S. L. publishes a rate of 60c per 
100 Ibs. on apples, C. L., from Lo- 
gan, Brigham and Hot Springs, 
Utah, to Silver Bow, Mont., and 
70ec on deciduous fruits from and 
to same points. The Nor. Pac. 
publishes from Silver Bow, 
Mont., to points in group 1, in 
North Dakota, a rate of 65c on ap- 
ples, and $1 on fresh fruits. To 
points in group 2 in North Dakoia, 
rate on apples, 65c; on fresh fruit, 
$1.12. To points in group 3. 75c 
on apples, and $1.125 on fresh 
fruit. The combination of» the 
above rates from and to Silver 
Bow, Mont., form the lowest basis 
of rates from said points in Utah 
to said points in North Dakota, 
via Silver Bow, Mont. The de- 
fendants published in O. S. IL. 
Tariff 2486-C, I. C, C. 1499, through 
rates of $1.25 on deciduous fruits, 
Cc. L., from points in Utah to 
Wahneton, Fargo and Valley City, 
N. D., from Missouri river egate- 
ways. Complainant claims’ that 
the rates on deciduous fruits and 
apples formed by the combination 
of rates via Silver Bow, Mont.. 
from points in Utah to points in 
North Dakota are unreasonable 
and unjust, as compared with 
through rates above mentioned via 
Missouri river gateways, to Wah- 
peton, Fargo and Valley City, N. 
D. Complainant alleges that the 
defendants have failed to estab- 
lish through rates upon a reason- 
able basis. via Silver Bow, Mont., 
from and to said point. 

Complainant prays that after 
due. hearing and investigation de- 
fendants be compelled to put into 
force a just and reasonable rate, 
and in no instance to exceed the 
rates now applying via the Mis 
souri river gateways. 


Switzer Lumber Co. of Shreveport. 


La.. vs. Ala. & Miss., Ala. & 
Vicks., C. & A., C. R. I. & P. and 
various other roads (3143). 
Complainant alleges that during 
the year of 1997, the Chicago Lum- 
ber & Coal Co. shipped 137 car- 
loads of yellow. pine crossties, 
from points in Alabama, Missis- 
sippi, Louisiana and Texas. con- 
signed to the Union Pac. R. R. for 
its storekeeper. at Linwood, Kan. 
These ties were for the use of the 
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Union Pac. R, R., and were 
shipped under an agreement 
whereby the proportion of the 
through rate from points of ship- 
ment to Kansas City, Mo., would 
be paid by the shippers, and the 
proportion beyond Kansas City 
would be absorbed by the Union 
Pac. The Switzer Lumber Co. is 
the legal successor to the Chicago 
Lumber & Coal Co., and as such 
is the proper party to present this 
complaint and claim. Complainant 
alleges that at time of shipment 
there was a through rate of 24e 
in effect, out of which the Union 
Pac. R. R. received 5c, and car- 
riers up to Kansas City received 
19c, hence complainant claims 
that it should have been charged 
19¢c, as per agreement, instead of 
24c. Complainant alleges that in 
addition to the unreasonable rate 
charged, defendants have exacted 
rates based on weights in excess 
of actual weights, as well as the 
misrouting of several shipments. 
Complainant prays that after due 
hearing and investigation the de- 
fendants be made to refund over- 
charges on basis of the proportion 
of the through rate applicable to 
the corrected weights, as the 
weights charged for were excess- 
ive. 

Emerson Bentley, attorney for 
complainant. 


Talbott, E. S., of McMinnville, Ore., 


vs. Sou. Pac., O. R. & N., O. S. 
L., Union Pac., C. & N. W. and 
Colo. & Sou, (3147). 

Complainant alleges that on or 
about Sept. 27, 1908, he desired 
to make shipment of sheep from 
McMinnville, Ore., to Douglas, 
Wyo., and ordered three 36-foot D. 
D. cars. Defendants were unable 
to furnish these D. D. cars, but 
nearly a month later furnished six 
S. D. cars, for such shipment, with 
the express understanding that the 
lower rate applicable to D. D. cars 
would be applied to complainant's 
shipment. Complainant claims 
shipment went forward about Oct. 
31, 1907, and that upon arriving 
at destination it was charged the 
rate applying on S. D. cars, 
whereas it was agreed upon to 
charge rate on D. D. cars. Com- 
plainant alleges that the _ rate 
charged is unreasonable and un- 
just and asks reparation in the 
sum of $732.70. 


Wilson Bros. Lumber Co. of Pitts- 


burg, Pa., vs. Norf. & Sou., N. Y. 
P.& Nz PP. BR. H.,’ Pa. Co. 0. A. & 
C. and Erie (3158). 

Complainant alleges that it 
shipped one carload of lumber on 
Mareh 9, 1909, weighing 47,200 
pounds, rate 27% cents, from 
Hertford, N C., to Ashland Steel 
Range & Manufacturing Co. of 
Ashland, O., charges’ collected 
$128.62. At time of sale there was 
a local: rate of 4% cents from 
Hertford to Norfolk, and a rate of 
16 cents from Norfolk to Ashland, 
O., making a through rate of 20% 
cents, at which rate complainant 
based his sale; the latter rate is 
covered by Joint Westbound Tariff 
No, 21. Complainant alleges that 
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it has been overcharged in the 
sum of $30.68, and prays that after 
due hearing and investigation de- 
fendant be made to pay by way of 
reparation the amount of claim as 
Commission may see fit. 

Albert Allen, attorney for com- 
plainant. 


Young, Sam T., of Texico, N. M., 


7 a, UO me ele ce 1. 
& G. and Pecos & Nor. (3157). 
Complainant alleges that on 
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February 27, 1907, he made one 
carload shipment of emigrant out- 
fit. minimum 20,000 pounds, from 
Allensville, Ky., to Bovian, Tex., 
defendants charging and collecting 
in advance $134. Complainant 
claims shipment was held up at 
Amarillo, Tex., and agent there 
demanded $26 additional before 
shipment would be _ forwarded, 
which petitioner paid, making to- 
tal charge of $160. Complainant 
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has since been informed that the 
rate on said shipment was 77 
cents per 100 pounds, which would 
make -charges $154. Complainant 
prays that after due hearing and 
investigation Commission issue or- 
der commanding defendant to de- 
sist from charging such unjust and 
unlawful rate, and asks reparation 
in the sum of $100. 

S. J. Dodson, attorney for com- 
plainant. 





DREAMED OF GREAT MERGER 


Harriman, Testifies Kahn, Planned to Control Rail 
Facilities West of the Mississippi—Bankers 
Persuaded Him to Abandon Scheme 








New York, March 11.—‘“When an organization of 
roads becomes so great that the management of them 
exceeds the ability of one man, even if that man is a 
genius, such a combination is no longer of any economigé 
value.” 

It was Otto H. Kahn of the firm of Kuhn, Loeb & 
Co., speaking at the Union Pacific-Southern Pacific mer- 
ger dissolution hearing before Special Examiner Williams, 
who delivered this dictum. But back of this announce- 
ment is said to be the story of a great ambition, of a 
dream unrealized—the longing of the late E. H. Harri- 
man to become supreme in the transportation world west 
of the Mississippi, to absolutely dominate every impof- 
tant railroad line between the Father of the Waters and 
the Pacific Ocean. Mr. Harriman had the courage and 
the brains to swing such an undertaking—the witness 
said so—but an immense amount of money was needed 
to bring this empiric scheme to a successful culmination; 
why the bankers who financed all the Harriman under- 
takings did not come forth with the cash to make this 
dream a reality the above remark is said to explain. 

Mr. Kahn was called to the stand Monday. He was 
followed by William Mahl, controller of the Harriman 
lines; prior to that E. O. McCormick, assistant traffic di- 
rector of the system, Charles S. Fee, passenger traffic 
manager of the Southern Pacific, and E. L. Lomax, gen- 
eral passenger agent of the Union Pacific, took the stand. 
The hearing was adjourned on Tuesday until the twenty- 
eighth of the month. 


Kahn Delves Into Past History. 


Mr. Kahn, who is also one of the defendants in the 
government’s suit to disselve the merger and force the 
Union Pacific to surrender its stock interests in other 
roads, discussed in detail various moves of the Union 
Pacific to keep control of the situation in its territory. 
He testified that, fearful of a rupture between the Union 
and Southern Pacific, Mr. Harriman had, for some time 
prior to the death of Collis P. Huntington, endeavored to 
obtain control of the Central Pacific in order to keep an 
open outlet for the Union. The overtures of the Harri- 
man forces were, however, rejected and, following Mr. 
Huntington’s decease, the danger of a clash between the 
Union and Southern Pacific grew so that, when an oppor- 
tunity to gain control of the Central through purchase of 
the Southern Pacific stock, arose, the Union Pacific 
grasped at the chance, although it would have preferred 
to secure Central Pacific alone. The point was made 


that the only reason Union Pacific wanted to gain this 
control of the Southern Pacific was that the fact that the 
Central Pacific was necessary for an outlet to the coast; 
without this, the Union Pacific would lie at the mercy of 
the Central. 

Taking up the question of the control of the BRurling- 
ton, Mr. Kahn testified that the relations existing be- 
tween Mr. Harriman and those in control of that line bac 
always been on a friendly basis; that Mr. Harrima:. 
attempt to purchase 10 to 15 per cent of the Burlingtou 
stock—a plan that failed because of the price asked by 
the New England holders—was a result of his desire to 
perpetuate these cordial relations and to prevent James 
J. Hill from acquiring too great an interest in the Bur- 
lington road. When, hawever, Mr. Hill paid the price 
asked and so secured the controlling interest in the “Q,” 
it was said that the Union Pacific directorate felt that it 
would not be policy to stand idly by, so that the Union 
Pacifice’s issue of $100,000,000 of bonds in 1901—when 
only $40,000,000 was needed to acquire Southern Pacific 
stock—was to be forearmed against hostile moves in the 
new Burlington camp. It was denied, however, that this 
issue contemplated financing a campaign to acquire con- 
trol of the Northern Pacific. This idea, the witness de- 
clared, came only after the demand for approximately 
50 per cent of the Burlington stock had been refused by 
the Hill interests. But this plan to master the Northern 
Pacific was, it was averred, laid solely for the purpose of 
preventing hostile moves by actions by the Burlington. 

Mr. Kahn denied that even this was actuated by any 
desire to monopolize transcontinental traffic. If this was 
the end in view, the witness stated that the Northern 
Pacific would be the last line which they would hav 
tried to purchase. Had this idea of dominating the trans- 
continental situation. been carried out, Mr. Kahn declared 
that the first step would have been to buy the Santa ', 
the control of which was said to have been avaliable io 
Kuhn, Loeb & Co. prior to 1900 and for several years 
thereafter. Likewise, it was stated that the Rock Island 
was offered outright to Mr. Harriman in 1901, but the 
executive committee of the Union Pacific intervened on 
the ground that the economic operation of a transporta- 
tion system was limited by the size of the organization. 


Makes Recent Purchase of Stock, 


The witness dwelt in detail on many other stock o)- 
erations of the Harriman lines in the last decade and 
discussed the reasons for the various actions taken. 
Cross-examined by C. A. Severance of government coul- 
sel, Mr. Kahn stated that 74,000 shares of Southern Pa- 
cific stock had been purchased by the Union Pacific in- 
terests during the first ten days of January. This was 
done, it was explained, in order to come within the pro- 
visions of the proposed interstate commerce law allowils 
a road holding 50 per cent of the stock of another line 
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to retain its holdings and to purchase the remainder of 
the stock. When it was understood that this feature had 
been dropped from the bill, the buying was discontinued. 


McCormick Called as Witness. 


E. O. McCormick, assistant traffic director of the 
Union Pacific-Southern Pacific systems, was one of the 
witnesses called upon to testify during the latter part of 
last week. He was questioned at length concerning the 
passenger service and schedules of the line. Regarding 
the discontinuance of the Sunset Limited in 1902, he 
stated that the traffic department decided in the summer 
of that year that the service was insufficient, and that 
a daily train should displace the Sunset Limited. The 
substituted train’s speed was made slower to give better 
accommodation in the way of making connections. Mr. 
McCormick brought out the point that the afternoon lay 
over of this train at Los Angeles, instead of being con- 
sidered an inconvenience, is widely advertised and has 
proven a considerable attraction to the class of passenger 
traffic which predominates over the Southern Pacific 
route. The witness also declared that the Southern 
Pacific is the only system invading trunk line territory 
which runs through tourist cars to California, there being 
four of these cars a week out of Washington, D. C., and 
others once a week from other eastern cities. 


Describing Union Pacific’s difficulties in moving 
traffic, Mr. McCormick characterized it as “a one-track 
road trying to do a twelve-track business.” On the east 
at Omaha and on the west at Granger several lines pour 
traffic into the Union Pacific, which has been a tube with 
two large funnel receiving ends. Mr. McCormick declared 
that double-tracking is and has been going on just as 
rapidly as men could be procured and weather conditions 
permitted. He stated that Union Pacific is handling ab- 
solutely as many passenger trains as it can with its pres- 
ent facilities, and still move its freight. Moreover, it is 
said that the Union Pacific has been compelled to refuse 
services for a number of sleeping cars offered as regular 
connections at Omaha. 

Following the two-day appearance of Mr. McCormick, 
Charles S. Fee and E. L. Lomax were examined briefly. 
Controller Mahl was the last important witness to be 
called before the adjournment of hearings until March 28. 
Mr, Mahl submitted a statement showing that there has 
been no change in the investment security holdings of 
the Union Pacific’ system since the close of the fiscal 
year aside from a subscription to $3,571,380 New York 
Central stock in exercise of the right and some additional 
stock of the St. Joseph & Grand Island Railway company. 


Shippers Should Read This 





F. O. Becker, superintendent of the Western Railway 
Weighing Association and Inspection Bureau, has issued 
a leaflet, known as Circular No. B-1822, that should be 
tead by every shipper who really desires to co-operate 
with the carriers in handling his shipments with the 
Minimum of friction and delay. It is a plea to help the 
billing clerk and secure the maximum rights of the ship- 
Pers by correct descriptions of freight on shipping 
tickets. 

“It is our observation,” writes Mr. Becker, “that 
overcharges, delays, etc., are due in a great measure to 
improper and incomplete descriptions of articles shipped. 
We believe that, if shippers will co-operate with the car- 
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riers and interest themselves in this subject to the 
extent of having their shipping tickets fully and clearly 
describe the articles shipped so that there will be no 
doubt as to the classification and rating that is properly 
applicable, these annoyances will be reduced to a mini- 


mum.” 


Mr, Becker then gives a number of illustrations of 
the confusion caused by carelessness and incompleteness 
in shipping ticket descriptions. For instance, a ticket 
reading “10 bales of bags” may mean burlap, gunny or 
jute, in bales or in bundles, taking third-class rates; 
cotton, cottonseed, grain or ’ galt bags, in bales or 
trusses, taking second class, or clayed bags, in bales or 
bundles, taking third class. Likewise, “5 sacks of coffee” 
May mean green coffee, fourth class, or roasted or 
ground coffee, third class. So, also, attention is called 
to the fact that the rating is often dependent upon 
the method of packing, and that therefore this should 
at all times be stated on the shipping tickets. 

Many more examples are cited in the circular, and 
then the statement is made that these are only a few 
of the many cases that might be given. “It should be 
borne in mind,” concludes Mr. Becker, “that the railroad 
bill clerks do not see the freight and depend upon the 
shipping ticket for their information.” 


Craffic World Changes 


R. A. Jackson, formerly president of the Rock Island 
holding company and vice-president and general counsel 
of the Chicago, Rock Island & Pacific railway, has been 
appointed general counsel of the Great Northern railway, 
vice W. R. Begg, resigned. Mr. Jackson will have his 
headquarters at St. Paul, Minn. 


A. L, Bishop has been appointed commercial agent 
of the Pere Marquette railroad, with headquarters at 
Cleveland, O. 

George E. Reynolds has been appointed commercial 
agent of the Louisiana Railway & Navigation company, 
with headquarters at Alexandria, La. 


Harvey Kidwell has been appointed a _ traveling 
freight agent of the Southern railway, with headquarters 
at Atlanta, Ga., vice R. G. Parks, resigned to accept serv- 
ice elsewhere. 


E. F. Ferguson has been appointed local freight agent 
of the Chicago Terminal Transfer railroad, vice J. L. 
Clark, resigned to accept another position. 

Announcement has been made of the resignation of 
W. H. Manss as traffic manager of the National Wool 
Warehouse & Storage company. Mr. Manss, who was 


formerly industrial agent for the Burlington, will enter 
the industrial real estate field. 


Samuel Moody has been promoted to the position of 
assistant passenger traffic manager of the Pennsylvania 
lines. He is succeeded as general passenger agent by 
J. M. Chesbrough, who was holding a similar post with 
the Vandalia. Assistant General Passenger Agent J. B. 
Modisette of the lines has been made general passenger 
agent of the Vandalia. 


W. M. Orr, commercial agent of the Queen & Cres- 
cent route at Charlotte, N. C., has been transferred to 
San Francisco, Cal., to take charge of the new Pacific 
coast agency of this system. 
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By A. B. VAN BUREN, of the 
NORTH CAROLINA BAR 








High-Grade Rubber Goods, Fire Hose, Hose for 
all kinds of Pneumatic Tools, Gaskets, Reels, 
Nozzles, Fire Hose Carts, Rubber Cement, 
P. & W. Rubber Preservative, Rubber Boots, 
Leather-Soled Rubber Boots, Upholsterers’ 
Leather, Gimp, Leather Head Nails, Brass 
Nails, Leather and Silk Fringes, Cocoa and 
Rubber Matting, Carpets, Cab Cushions, Cab 
Curtains, Nut Locks of all patterns and sizes. 


A book of ready reference for lawyers, for the Traffic, 
Claim and Legal departments of railroads and for shippers 
of interstate freight. Contains all the decisions of the 
Commission since under the Hepburn Bill, 


Endorsed by the President of the Wilmington Chamber 
of Commerce and by high railroad officials. 


an ee 
rs 


‘*Mr. Van Buren was peculiarly fitted for the authorship 
of the work; he has performed it with an ability beyond 
his opportu: ity. A lawyer, schooled by large experience in 
the traffic department, he has been able to take a complete 
view of his subject from three important standpoints, that 
of the railroad, of the shipper and of the lawyer.” (7he 
I handle only the very best. Satisfaction fully assured. Morning Star, Wilmington, N. C.) 
Twenty-five years’ experience Is at your service. Price, $5.00 delivered. 


————" FOR SALE BY 


A. B. VAN BUREN, Wilmington, N. C. 


Or CALLAHAN & CO., Chicago, Ill. 
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DIRECTORY OF ATTORNEYS AND COUNSELORS AT LAW 


PRACTICING BEFORE THE INTERSTATE COMMERCE COMMISSION. 


CINCINNATI, OHIO. WASHINGTON, D. C. 


JONES & JAMES, Mercantile Library bldg.; ARTHUR R. THOMPSON, Colorado building. 
practice before the Interstate Commerce Com- 


Poe CHAS. D. DRAYTON (formerly Attorney for 
MINNEAPOLIS, MINN. the Interstate Commerce Commission), 
JAMES MANAHAN, Corn Exchange blidg.; Colorado building. 
Interstate Commerce cases a specialty. 
OMAHA, NEB. JOHN B. DAISH, 602-606 Hibbs bldg. ; Inter- 
CHARLES S. ELGUTTER, Bee blidg.; Federal state Commerce cases only. . 


and State Courts; Interstate Commerce Com- 
mission; Nebraska State Railway Commission. LECKIE, FULTON & COX, Attorneys and 
SAN FRANCISCO, CAL. Counselors at Law, 612-616 Colorado bldg.; 


SETH MANN, Merchants Exch. bldg.; Inter- practice before the Interstate Commerce 
state Commerce cases. Commission. 




















